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Zusammenfassung

Das Ziel der Studie ist es, Best-Practice-Beispiele im Aus-
land zu identifizieren, die Barrieren in Unternehmen der
Privatwirtschaft abbauen und dadurch den Zugang von
Menschen mit Behinderung in den allgemeinen Arbeits-
markt verbessern. Diese Beispiele sollen u.a. Unterneh-
men und deren Verbdnde zur Forderung der vorausschau-
enden Barrierefreiheit in den Betrieben als Anregung zur
Verfiigung gestellt werden.

Im Laufe der Studie wurden drei Erfolgsfaktoren identifi-
ziert, die flir den systematischen Abbau von Barrieren in
Unternehmen unabdingbar sind.

Bewusstseinsbildung

Die Uberzeugung und die Unterstiitzung des Top-Manage-
ments sind unerldsslich. Sollte das Verstandnis auf Ma-
nagement-Ebene fiir eine barrierefreie Arbeitsumgebung
nicht vorhanden sein, ist es nicht moglich, die erforderli-
chen Mittel in Unternehmen zur Verfiigung zu stellen, die
es bedarf, um Barrieren nachhaltig und in einem ganzheit-
lichen Ansatz abzubauen.

Strukturen

Der systematische Abbau von Barrieren in Unternehmen
lasst sich nicht mithilfe einzelner Initiativen oder anlass-
bezogener Mafsnahmen verbessern. Die Erschliefung von
unternehmensinternen Strukturen und die Bestimmung
von Verantwortlichkeiten fordern die Mobilisierung von
Ressourcen, die fiir einen dauerhaften und strategisch an-
gelegten Umsetzungsprozess erforderlich sind.

Begleitung

Unternehmen im Ausland, die Inklusion als Bestandteil
der Unternehmensziele definieren, nutzen externe Bera-
tungsangebote, die den barrierefreien Umgestaltungspro-
zess nachhaltig begleiten und unterstiitzen. Hervorzuhe-
ben ist, dass sich die Zustdandigkeit der Ansprechperson
vor Ort iber den Einzelfall hinaus an den Unternehmen
ausrichtet, sodass jedes Unternehmen eine feste An-
sprechperson hat.

»inklusion ist, was wir draus machen“." Dies ldsst sich
auch auf die Umsetzung der Ergebnisse der vorliegenden
Studie Uibertragen. Barrierefreiheit in Unternehmen bedarf
als Querschnittsaufgabe eines strategischen Ansatzes,
der die Einbindung von Vertretern aus Politik, Gesellschaft
und Wirtschaft erfordert. Damit die Ergebnisse der Studie
nicht ,verpuffen®, sind — genau wie in den Unternehmen
—Strukturen in der Wirtschafts- und Sozialordnung anzu-
legen und Zustdndigkeiten zu bestimmen, die sich dem
Thema ,,Forderung der Barrierefreiheit in der Privatwirt-
schaft” in Deutschland dauerhaft annehmen.

1 Vgl.: Raul Krauthausen, abgerufen am 01.10.2019 von https://raul.de/leben-mit-behinderung/inklusion-ist-wir-draus-machen-inklusion2025/
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1 Einleitung

Das Ubereinkommen iiber die Rechte von Menschen mit
Behinderung wurde von der Generalversammlung der
Vereinten Nationen am 13. Dezember 2006 beschlossen
und ist am 3. Mai 2008 in Kraft getreten. In Deutschland
wurde die Konvention am 26. Mdrz 20009 ratifiziert. Das
Leitbild der UN- Behindertenrechtskonvention (UN-BRK)
bezieht sich auf Inklusion und Selbstbestimmung, in-
dem alle Menschen mit Behinderung die gleichen Mog-
lichkeiten und Chancen teilen, die auch Menschen ohne
Behinderung zukommen. ,Wenn alle Menschen dabei
sein konnen, ist es normal, verschieden zu sein“.? Die
Vertragsstaaten der UN-BRK verbieten jede Diskriminie-
rung aufgrund Behinderung und garantieren den glei-
chen und wirksamen Schutz vor Diskriminierung (Art. 5
Abs. 2 UN-BRK). Mit der Ratifizierung hat sich die Bun-

desrepublik Deutschland verpflichtet, die Inhalte der UN-

BRK umzusetzen und bestehende Gesetze anzupassen.
In einem Nationalen Aktionsplan der Bundesregierung
zur Umsetzung der UN-BRK (NAP), der in einer 2. Versi-
on fortgeschrieben wurde, sind umfangreiche Maf3nah-
men aufgelistet (NAP 2.0). Eine dieser MaBnahmen ist
die Durchfiihrung der vorliegenden Studie zur Férderung
der Barrierefreiheit insbesondere in Unternehmen der
Privatwirtschaft.

In Deutschland leben ca. 7,8 Mio. Menschen mit einer
Schwerbehinderung, die amtlich mit einem Grad der
Behinderung von 50 v.H. oder mehr anerkannt sind.
Demnach sind 9,4 % der Bevélkerung in Deutschland
schwerbehindert.? Weltweit leben sogar ca. 1 Milliar-
den Menschen mit einer Behinderung, was ca. 15 % der
Weltbevolkerung ausmacht. Das Jahreseinkommen von
Menschen mit Behinderung und deren Angehdrigen be-
trdgt insgesamt 8 Milliarden Dollar pro Jahr.* Vor diesem

Hintergrund er6ffnet Inklusion auch volks- bzw. betriebs-
wirtschaftliche Potentiale im Interesse von Unternehmen,
die noch nicht vollstdndig ausgeschdpft werden. Fiir Men-
schen mit chronischer Erkrankung und Menschen mit
Behinderung erweist sich indes der Zugang zum allgemei-
nen Arbeitsmarkt oftmals schwierig. Im Vergleich zu Men-
schen ohne Behinderung zeigt sich eine deutlich geringe-
re Beschaftigungsquote.®

Deshalb werden in der vorliegenden Studie internationa-
le ,,Best Practice — Beispiele” gepriift, die Unternehmen
und deren Dienstleistern in Deutschland als Anregung zur
Verfiigung gestellt werden, um diese umzusetzen. Eine
systematische Analyse, um gute Beispiele im Ausland zu
identifizieren, durch die Barrieren in der Privatwirtschaft
abgebaut werden, existiert in Deutschland derzeit nicht.
Einen Uberblick iiber die deutschen Verhiltnisse der Bar-
rierefreiheit in der Privatwirtschaft gibt die Antwort auf
eine kleine Anfrage aus der Fraktion Biindnis 90/Die Gri-
nen im Bundestag im Jahre 2017.6

2 Aktion Mensch — Was ist Inklusion, abgerufen am 21.05.2019 von https://www.aktion-mensch.de/dafuer-stehen-wir/was-ist-inklusion.html.
3 Vgl. Statistisches Bundesamt — Presse, abgerufen am 21.05.2019 von https: //www.destatis.de/DE/Presse/Pressemitteilungen/2018/06/

PD18_228_227.html.

4 Vgl.: World Economic Forum — Businesses can lead a revolution in disability inclusion, abgerufen am 25.05.2019 von https: //www.weforum.org/
agenda/2018/12/businesses-can-lead-a-revolution-in-disability-inclusion/.

5  Aktion Mensch — Was ist Inklusion, abgerufen am 21.05.2019 von https://www.aktion-mensch.de/dafuer-stehen-wir/was-ist-inklusion.html.
Vgl.: BT-Drucksache 18/13258 vom 04.08.2017, abgerufen am 21.05.2019 von http://dip21.bundestag.de/dip21/btd/18/132/1813258.pdf.
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2 Hintergrund

In Deutschland gibt es bereits verschiedene Initiativen und
Kampagnen, um gute Beispiele von Unternehmen in der
Privatwirtschaft in Bezug auf Barrierefreiheit zu férdern.

So werden Preisverleihungen veranstaltet, um besonders
inklusive Unternehmen zu pramieren. Diese beziehen

sich in der Regel auf Ansatze, die bereits in Deutschland
existieren. Hervorzuheben ist der Inklusionspreis, der von
der Bundesagentur fiir Arbeit, der Bundesvereinigung der
Deutschen Arbeitgeberverbande, der Charta der Vielfalt
und dem UnternehmensForum initiiert wurde.

Ebenfalls unterstiitzt die im Jahr 2016 gegriindete Bundes-
fachstelle fiir Barrierefreiheit inshesondere Behorden und
Verwaltungen des 6ffentlichen Dienstes. Die Unterstiit-
zung der Privatwirtschaft erfolgt entsprechend freier Kapa-
zitdten und hat im Jahr 2017 keinen Schwerpunkt gebildet.”

Vor diesem Hintergrund wurde von dem Bundesministe-
rium fiir Arbeit und Soziales die vorliegende Studie gefor-
dert, die aus dem Ausgleichfonds der Arbeitgeber nach

§ 161SGB IX finanziert wird. Die Studie wurde von der
Deutschen Gesetzlichen Unfallversicherung (DGUV) in der
Zeit vom 01. Mdrz 2018 bis 31. Oktober 2019 (20 Monate)
durchgefiihrt.

2.1 DieRolle der gesetzlichen

Unfallversicherung

Die DGUV ist der Spitzenverband der gewerblichen Be-
rufsgenossenschaften und der Unfallversicherungstrager
der offentlichen Hand in Deutschland. Prévention, Reha-
bilitation und Entschadigung sind zentrale Aufgabenfel-
der der Trager der gesetzlichen Unfallversicherung (UV-
Trager). Die Abdeckung der Risiken und die Milderung der
Folgen, die aus Arbeitsunfallen, Berufskrankheiten und

arbeitsbedingten Gesundheitsgefahren resultieren, ste-
hen im Vordergrund. Im Jahr 2017 waren mehr als 4 Millio-
nen Unternehmen und Einrichtungen in der gesetzlichen
Unfallversicherung Mitglied (63,3 Mio. Versicherte), die
unter anderem in dem Bereich Sicherheit und Gesundheit
bei der Arbeit beraten und unterstiitzt wurden.® Durch die
enge Zusammenarbeit mit den Unternehmen und Einrich-
tungen verfiigen die UV-Trdger {iber einen praxisnahen Zu-
gang. Aufgrund ihrer traditionellen branchenspezifischen
Zustandigkeit sind Einblicke in verschiedenartige Arbeits-
platze vorhanden.

Das Arbeitsschutzgesetz (ArbSchG) verpflichtet die Arbeit-
geber, die notwendige sicherheits- und gesundheitsge-
rechte Arbeitsplatzgestaltung zu gewdhrleisten (§§ 3 und
4 ArbSchG). Die Uberwachung der Arbeitssicherheitsstan-
dards gemaf ArbSchG ist eine staatliche Aufgabe, die

in Zusammenarbeit mit den Arbeitsschutzbehdrden der
Bundeslander und den Unfallversicherungstrdagern durch-
gefiihrt wird (§ 21 ArbSchG). Insoweit beraten einige UV-
Trager auch hinsichtlich der Barrierefreiheit von Arbeits-
platzen. Dazu stehen zwischenzeitlich mehrere Ratgeber
fiir Unternehmen zur Verfligung, Arbeitspldtze inklusiv
und barrierefrei zu gestalten (Handlungsempfehlungen
»Barrierefreie Arbeitsgestaltung®). Diese entstanden auf
der Ebene der DGUV im Sachgebiet ,,Barrierefreiheit* als
Folge derin den Jahren 2012 — 2017 durchgefiihrten Ak-
tionsplane der gesetzlichen Unfallversicherung zur Um-
setzung der UN-BRK (https://www.dguv.de/barrierefrei/
grundlagen/wandel/dguv-aktionsplan/index.jsp).

7 Vgl.: Bundesfachstelle Barrierefreiheit — Jahresbericht 2017, April 2018, S. 12.
8 Vgl. DGUV - Versicherte und Unternehmen, abgerufen am 25.06.2019 von https://www.dguv.de/de/zahlen-fakten/versicherte-unternehmen/

index.jsp.
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Hintergrund

2.2 Ziel der Studie

Das Ziel der Studie ist es, Ansdtze und MaRnahmen im
Ausland zu finden, die zu einem barrierefreien Arbeitsum-
feld beitragen. Von besonderer Bedeutung sind insbeson-
dere die Beispiele, die iiber den Einzelfall hinausgehen,
tibergeordnete Veranderungen anstof3en und dadurch auf
mehrere Unternehmen {ibertragbar sind. Die im Ausland
erhobenen und bewerteten Beispiele sollen Unternehmen
in Deutschland und deren Verbdnde sowie andere Betei-
ligte (Politik, Sozialpartner, Trager der sozialen Sicherung
und Dienstleister von Teilhabeleistungen) anregen sowie
Losungsansdtze aufzeigen. Mit den Ergebnissen der Stu-
die soll das Bewusstsein von Unternehmen in der Privat-
wirtschaft in Deutschland zum Thema Barrierefreiheit ge-
steigert werden. Dabei geht es stets auch um ein Mehr an
Inklusion in Unternehmen in Deutschland.

Des Weiteren soll mit der Studie auch die Umsetzung des
Auftrags erleichtert werden, der sich aus der Ratifizierung
der UN-BRK aus dem Art. 27 (Arbeit und Beschéftigung) in
Verbindung mit dem Art. 9 (Zugénglichkeit) fiir die Bun-
desrepublik Deutschland ergibt. Danach sollen Menschen
mit Behinderung, einschlieilich der Menschen, die wah-
rend der Beschaftigung eine Behinderung erwerben, den
Lebensunterhalt durch Arbeit in einem allgemein zugdng-
lichen Arbeitsmarkt verdienen. Mit der im NAP 2.0 auf-
genommenen Studie verwirklicht die Bundesregierung
auch den Auftrag der UN-BRK gem. Art. 32 hinsichtlich

der internationalen Zusammenarbeit. Danach stellen die
Vertragsstaaten, also auch Deutschland, eine Zusammen-
arbeit sicher, indem auf internationaler Ebene Informatio-
nen, Erfahrungen und vorbildliche Praktiken ausgetauscht
werden.

2.3 Gegenstand der Studie

In Deutschland miissen Unternehmen, die 20 oder mehr
Mitarbeitende beschéftigen, gesetzlich geregelte Pflicht-
arbeitspldtze mit Menschen mit Schwerbehinderung
besetzen (vgl. § 71SGB IX). Im Jahr 2017 blieben 26 %
der Pflichtarbeitspldtze unbesetzt.” Insgesamt gab es

in Deutschland 164.631 beschaftigungspflichtige Unter-
nehmen, wovon 42.000 (25,64 %) keinen Menschen mit
Schwerbehinderung beschaftigt haben.” In Anbetracht
dieses Verbesserungspotentials liegt der Fokus der Stu-
die auf der Suche nach positiven Beispielen, die zu einer
Verbesserung der Barrierefreiheit in der Privatwirtschaft
filhren und dadurch die Beschaftigung von Menschen mit
Behinderung auf dem allgemeinen Arbeitsmarkt férdern.

Neben Beispielen von auslandischen Unternehmen
wurden auch Beispiele von Dienstleistern, Nicht-Regie-
rungs-Organisationen und anderen Institutionen in die
Suche einbezogen, sofern diese zu einer Verbesserung
der Barrierefreiheit in mehreren Unternehmen des priva-
ten Sektors fuhren. In Abstimmung mit dem Auftragge-
ber der Studie wurden auch die im Ausland erhobenen
Erfahrungswerte 6ffentlicher Betriebe und Dienstleister
beriicksichtigt, sofern diese auf private Unternehmen in
Deutschland anwendbar sind.

In der Studie steht insbesondere die Barrierefreiheit in
den Arbeitsstatten im Mittelpunkt der Betrachtung, wozu
auch das Zugangsverfahren (Stellenbewerbung) bzw. die
Art der Arbeit (Heimarbeit) gehoren. Barrieren, die auBRer-
halb der Betriebsstatte (6ffentlicher Sozialraum) liegen,
sind in erster Linie nicht Bestandteil der Studie, es sei
denn, die Beispiele strahlen auf die Barrierefreiheit des
Arbeitsweges aus. In die Studie werden in erster Linie
praktische Beispiele einbezogen. Ein Anspruch auf eine

9 Vgl.: Aktion Mensch — Inklusionsbarometer (2018), abgerufen am 25.06.2019 von https://www.aktion-mensch.de/inklusionsbarometer.html.
10 Vgl.: REHADAT Statistik — Statistiken zu Behinderung und Beruf, abgerufen am 25.06.2019 von https: //www.rehadat-statistik.de/de/berufliche-

teilhabe/Beschaeftigung/BA_Schwerbehindertenstatistik/index.html.

10
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wissenschaftliche Grundlagenforschung im Sinne einer
internationalen Vergleichsstudie wird nicht erhoben.

Es wird auch darauf hingewiesen, dass die Beschreibung
derin der Studie aufgenommenen Beispiele keine ab-
schlieBende Auflistung darstellt. Es ist nicht auszuschlie-
Ben, dass weitere ausldndische Ansatze zur Verbesserung
der Barrierefreiheit vorhanden sind, die aufgrund man-
gelnder Riickmeldungen oder in Anbetracht des vorge-
gebenen Zeitrahmens in der vorliegenden Studie nicht
erfasst wurden. Eine Ubersicht gibt eine Auflistung aller
kontaktierten Unternehmen/Organisationen, die der Auf-
traggeber dieser Studie erhalten hat.

Aufgrund der begrenzten zeitlichen und finanziellen Res-
sourcen dieser Studie war es nicht moglich, die tatsachli-
che Ist-Situation zur Barrierefreiheit in Deutschland in der
Privatwirtschaft separat und wissenschaftlich zu erheben.
Dazu bediirfte es eines separaten Forschungsauftrags,
insbesondere dann, wenn ein Aktionsplan zur Verbesse-
rung der Barrierefreiheit in Deutschland aufgestellt wird,
dessen Erfolg nach einem gewissen Zeitraum evaluiert
werden sollte.

2.3.1 Barrierefreiheit

Barrierefreiheit ist eine Grundvoraussetzung fiir Men-
schen mit Behinderung, ein selbstbestimmtes Leben zu
filhren und vollstandig und gleichberechtigt an der Ge-
sellschaft teilzuhaben. Entsprechend der Prdambel und
der Definition in der UN-BRK ist Behinderung ein sozia-
les Konstrukt, indem die Barrieren innerhalb der Gesell-
schaft — und nicht nur die personliche Beeintrdachtigung
— zur Exklusion von Menschen mit Behinderung fiihren."
Die ,Internationale Klassifikation der Funktionsfahig-
keit und Behinderung (ICF)“ beschreibt auf der Basis des
zugrunde liegenden bio-psycho-sozialen-Modells die
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Beeintrachtigung der Teilhabe von betroffenen Menschen
als Wechselwirkung der persénlichen Einschrankung und
der Umwelt.?

In der Studie wurde sich an § 4 Behindertengleichstel-
lungsgesetz (BGG) orientiert: Barrierefrei sind bauliche
und sonstige Anlagen, Verkehrsmittel, technische Ge-
brauchsgegenstdnde, Systeme der Informationsverarbei-
tung, akustische und visuelle Informationsquellen und
Kommunikationseinrichtungen sowie andere gestaltete
Lebensbereiche, wenn sie fiir Menschen mit Behinde-
rung in der allgemein iiblichen Weise, ohne besondere
Erschwernis und grundsatzlich ohne fremde Hilfe auffind-
bar, zuganglich und nutzbar sind. Hierbei ist die Nutzung
behinderungsbedingt notwendiger Hilfsmittel zuldssig.

In der vorliegenden Studie wurde nicht zwischen den ver-
schiedenen Arten von Behinderungen unterschieden, so
dass alle Arten von Barrieren im Sinne gem. Art. 9 UN-BRK
(Zugéanglichkeit) Berlicksichtigung finden. Neben struk-
turellen, technischen und verfahrensbedingten Hinder-
nissen stoBen Menschen mit Behinderung auch auf kom-
munikative Barrieren, die den Zugang zum allgemeinen
Arbeitsmarkt erschweren. Ebenfalls wurden auch Barrie-
ren beriicksichtigt, von denen Menschen mit psychischen
Erkrankungen betroffen sind.

Darliber hinaus wurden in der Studie auch positive Bei-
spiele beleuchtet, die gemaB Art. 8 UN-BRK (Bewusst-
seinsbildung) ,,Barrieren in den Kopfen“ der Menschen
abbauen. Vorurteile gegeniiber Menschen mit Behinde-
rung sollen beseitigt werden, um das Bewusstsein rele-
vanter Beteiligter im beruflichen Kontext zu scharfen. In-
soweit beschrankt sich die Studie nicht auf die Suche und
Aufzdhlung einzelner Betriebe im Sinne einer ,,Best of“-
Methode, sondern auf grundsatzliche Ideen, die die ge-
nerelle Barrierefreiheit und die Inklusion in Unternehmen
fordern und auf deutsche Verhaltnisse tibertragbar sind.

11 Vgl.: Prof. Dr. Theresia Degener, Auf dem Weg zu inklusiver Gleichheit, S.42, 2018.
12 Vgl.: DIMDI - ICF, abgerufen am 27.09.2019 von https://www.dimdi.de/dynamic/de/klassifikationen/icf/
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Unter genereller bzw. vorausschauender Barrierefreiheit
wird in dieser Studie die Implementierung des ,,Universal
Designs“ gem. Art. 2 UN-BRK verstanden, indem Gebdu-
de, Dienstleistungen und Kommunikationstechnologien
von Anfang an, also vorsorglich und praventiv, die Bedirf-
nisse von Menschen mit Behinderung beriicksichtigen.

2.3.2 Angemessene Vorkehrungen

Beispiele zu angemessenen Vorkehrungen gemaf Art. 5
Abs. 3 UN-BRKi.V.m. Art. 2 UN-BRK wurden nur insoweit
in der Studie beriicksichtigt, als diese auf mehrere Unter-
nehmen {bertragbar sind und zu einer allgemeinen Ver-
besserung der Arbeitsgestaltung beitragen. Angemesse-
ne Vorkehrungen sind notwendige und verhéltnismaige
Anderungen im Einzelfall.” Nicht einbezogen wurden in-
des Beispiele, die im Regelfall ohnehin schon iiber die im
Verhaltnis zu anderen Landern gut ausgestalteten Teilha-
beleistungen gemaf} den Biichern des Sozialgesetzbuchs
abgedeckt werden bzw. einen Nachteilsausgleich fiir
Menschen mit Behinderung darstellen (z. B. Hilfsmittel).

2.4 Projektgremien

Die Studie wurde in Anlehnung an die Methoden eines
Projektmanagements durchgefiihrt. Der Projektleiter (Dr.
Friedrich Mehrhoff) wurde von der Geschiéftsleitung der
DGUV aufgrund seiner langjdhrigen Erfahrung im System
der sozialen Sicherung in Deutschland und seiner inter-
nationalen Vernetzung bestimmt. Der Projektleiter wurde
von einem wissenschaftlichen Mitarbeiter (Marlon Be-
cker) und einer Assistenz (Camilla Fabbri) sowie von Ex-
perten als Sachverstdndigen in speziellen Fragestellun-
gen unterstiitzt.

Die Projektleitung bildete weitere Projektgremien, die die
Umsetzung der Studie unterstiitzten. Die Zusammenstel-
lung der interdisziplindren Projektgremien erfolgte durch
den Projektleiter in Abstimmung mit dem Auftraggeber
der Studie von Beginn an. Dabei nahm insbesondere die
Beteiligung von Menschen mit Behinderung im Sinne der
Partizipation eine entscheidende Bedeutung ein. Insge-
samt wurden drei Projektgremien eingerichtet, die durch
ihre nationale und internationale Expertise die Einzel- und
Gesamtbewertung der in der vorliegenden Studie aufge-
nommenen Beispiele sicherstellten.

2.41 Lenkungsteam

Das Lenkungsteam begleitete die Studie von Anfang an
und sicherte die Qualitédt der Ergebnisse. Gemeinsam mit
dem Lenkungsteam wurden das Vorgehen festgelegt, Zwi-
schenziele definiert und die Struktur des Abschlussbe-
richts gestaltet.

Mitglieder des Lenkungsteams

Marlon Becker, Deutsche Gesetzliche Unfallversiche-
rung e.V. (DGUV): https://www.dguv.de

Dr. Friedrich Mehrhoff, Deutsche Gesetzliche Unfallversi-
cherung e.V. (DGUV): https://www.dguv.de

Dr. Christoph Matthias Paridon, Institut fiir Arbeit und Ge-
sundheit der Deutschen Gesetzlichen Unfallversicherung
(IAG): www.dguv.de/iag

Hans-)iirgen Penz, Verwaltungs-Berufsgenossenschaft
(VBG): http://www.vbg.de

13 Vgl.: Gesellschaft flir Sozialen Fortschritt e.V. Kéln, Die UN-Behindertenrechtskonvention — Impulse und Herausforderungen in Deutschland,

S. 269, Jahr 2015.
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2.4.2 Nationale Beratungsgruppe

Die nationale Beratungsgruppe bestand insgesamt aus 12
Mitgliedern, die in ihrer Gesamtheit einen Uberblick iiber
die aktuelle Situation zur Barrierefreiheit in Deutschland
boten. Die Hauptaufgabe der nationalen Beratungsgruppe
bestand in der Bewertung der im Ausland erhobenen Bei-
spiele, um zu priifen, inwieweit diese auf deutsche Ver-
héltnisse {ibertragen werden kdnnen bzw. ob es diese in
Deutschland bereits gibt. Dariiber hinaus wurde die Glie-
derung und der Inhalt des Abschlussberichts abgestimmt
und die Verdffentlichung der Studienergebnisse thema-
tisiert. Des Weiteren beteiligte sich die nationale Bera-
tungsgruppe an der Suche nach geeigneten Experten und
potentiellen Beispielen im Ausland.

Insgesamt fanden drei Sitzungen statt. Weitere Abstim-
mungen wurden elektronisch durchgefiihrt.

Mitglieder der nationalen Beratungsgruppe

Robin Baltes, Bundesministerium fiir Arbeit und Soziales
(BMAS): www.bmas.de

Marlon Becker, Deutsche Gesetzliche Unfallversiche-
rung e.V. (DGUV): https://www.dguv.de

Christoph Beyer, Landschaftsverband Rheinland (LVR):
www.lvr.de

Prof. Dr. Christian Biihler, Forschungsinstitut Technologie
und Behinderung (FTB): http://ftb-esv.de

Horst Frehe, Interessenvertretung Selbstbestimmt Leben
in Deutschland e. V. (ILS): www.isl-ev.de

Dr. Friedrich Mehrhoff, Deutsche Gesetzliche Unfallversi-
cherung e.V. (DGUV): https://www.dguv.de

Dr. Christoph Matthias Paridon Institut fiir Arbeit und Ge-
sundheit der Deutschen Gesetzlichen Unfallversicherung
(IAG): www.dguv.de/iag

Hans-)iirgen Penz, Verwaltungs-Berufsgenossenschaft
(VBG): http://www.vbg.de

Angela Rauch, bis 01/2019 Institut fiir Arbeitsmarkt- und
Berufsforschung (IAB): http://www.iab.de

seit 02/2019 Bundesministerium fiir Arbeit und Soziales
(BMAS): www.bmas.de

Hintergrund

Reiner Schwarzbach, Bundesministerium fiir Arbeit und
Soziales (BMAS): www.bmas.de

Dr. Volker Sieger, Bundesfachstelle Barrierefreiheit:
www.bundesfachstelle-barrierefreiheit.de

Klaus-Peter Wegge, Siemens AG — Accessibility Compe-
tence Center: https://new.siemens.com/de/de.html
Prof. Dr. Felix Welti, Universitat Kassel: http://www.uni-
kassel.de

2.4.3 Internationale Beratungsgruppe

Die Mitglieder der internationalen Beratungsgruppe fun-
gierten als internationale Experten auf verschiedenen
Kontinenten oder in internationalen Organisationen. Die
Aufgabe der internationalen Beratungsgruppe stellte die
Unterstlitzung der Bewertung der im Ausland erhobenen
Beispiele auf der Basis der iiber die Ldndergrenzen hin-
aus umfassenden Erfahrung dar. Ebenfalls unterstiitzten
die Mitglieder der internationalen Beratungsgruppe bei
der Vermittlung von Kontakten und der Verbreitung von
Informationen. Die Kommunikation gestaltete sich elek-
tronisch, so dass gemeinsame personliche Treffen nicht
stattfanden.

Mitglieder der internationalen Beratungsgruppe

Dr. Friedrich Mehrhoff, Deutsche Gesetzliche Unfallversi-
cherung e.V. (DGUV): https://www.dguv.de

Marlon Becker, Deutsche Gesetzliche Unfallversiche-
rung e.V. (DGUV): https://www.dguv.de

Prof. Dr. Theresia Degener Bochumer Zentrums fiir Disabi-
lity Studies (BODYS), ehem. Vorsitz UN-Monitoringstelle,
Genf: https://bodys.evh-bochum.de

Hiroshi Kawamura, DAISY For ALL (DFA/Japan):
http://www.daisy.org/daisyforall

Jiirgen Menze, International Labour Organization, Genf
(ILO): www.ilo.org

Wolfgang Zimmermann The National Institute of Disability
Management and Research (NIDMAR/Kanada):
www.nidmar.ca
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2.5 Methodik

Insgesamt liegt der Studie in Abstimmung mit dem Auf-
traggeber ein qualitativer Forschungsansatz zugrunde,
da nicht die Masse von im Ausland erhobenen Beispie-
len erwartet wurde. Als Mittel der Wahl wurden in diesem
Zusammenhang Interviews als geeignet erachtet, die mit
Experten im Ausland geflihrt wurden. Die Durchfiihrung
von Interviews mit Experten und die Erhebung geeigneter
Beispiele stellte den Hauptbestandteil der Studie dar.

Die Erstellung der Studie untergliederte sich in drei
Phasen, die jedoch als durchldssiges Phasenmo-
dell genutzt wurden. Diese wurden in einem Zeit-
plan nurinsoweit verankert, wie sie das Ziel der Stu-
die nicht gefdhrdeten. Die Abfolge der definierten
Prozessschritte wurde dagegen stets eingehalten
(Identifizierung — Bewertung — Qualitédtssicherung).

2.5.1 Phase 1- Identifizierungsphase

In der ersten Phase der Studie wurden mit vereinten Kraf-
ten der Projektgremien die Informationen der Studie
grof¥flachig national und international verbreitet, um po-
tentielle Interviewpartner und geeignete Beispiele zur Bar-
rierefreiheit im Arbeitsleben zu finden. Ebenfalls wurden
auch Kongresse und Fachtagungen besucht, um auf die
Studie aufmerksam zu machen. In einem Flyer, der dieses
Vorhaben unterstiitzt (Anlage 1), wurden die wesentlichen
Inhalte der Studie zusammengefasst und in ausgewahl-
te UN-Sprachen (Chinesisch, Englisch, Franzosisch, Itali-
enisch, Japanisch, Koreanisch, Polnisch, Portugiesisch,
Russisch, Spanisch) libersetzt, um einen moglichst grof3-
flachig angelegten Personenkreis anzusprechen.
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Um aus dem grof3flachig angelegten Adressatenkreis und
den eingehenden Rickmeldungen eine nachvollziehbare
Vorauswabhl zu treffen und Kapazitdten ressourcenorien-
tiert einzusetzen, wurde ein dreistufiges Vorgehen konzi-
piert: Fragebogen, Checkliste und Telefon-Interview.

Fragebogen

Sofern potentielle Experten und Unternehmer identifiziert
wurden, wurde ein Fragebogen (Anlage 2) versandt, um
erste Informationen einzuholen und einen ersten Einblick
in die Relevanz des vorgeschlagenen Beispiels fiir die Stu-
die zu erhalten, bevor ein ausgiebiges Telefon-Interview
gefiihrt wurde.

Nebenbei wurden in Abstimmung mit den Projektgremien

und dem Auftraggeber der Studie Parameter definiert, die

aus den zuriickgesandten Fragebdgen statistisch erfasst

wurden (Anlage 3). Dabei diente die statistische Erfas-

sung der Beispiele insbesondere, als

» Prozesshilfe, um anhand der Riicklaufer Schwerpunk-
te in den auslandischen Aktivitaten zur Barrierefreiheit
im Arbeitsleben zu identifizieren

» Bewertungshilfe, um die Ergebnisse der Studie im

Gesamtkontext anhand der erhobenen Daten zu be-

werten

Orientierungshilfe, um Antworten aus den Fragebdgen

auch im Nachhinein wiederzufinden.

Checkliste

Auf der Grundlage der durch den Auftraggeber definierten
Anforderungen wurden sog. K.O.-Kriterien erstellt, die mit
den Projektgremien abgestimmt wurden. Diese wurden

in einer Checkliste zusammengefasst, die der Anlage 4
zu entnehmen ist. Die Checkliste diente der ersten Vor-
auswahl von Beispielen, die in den eingegangenen Frage-
bogen mitgeteilt wurden. Die erste Bewertung der einge-
henden Beispiele erfolgte nach dem Vier-Augen-Prinzip
innerhalb der Projektleitung.



Die Anforderungen, die die eingehenden Beispiele erfiil-

len sollten, sind:

» Kontext des ersten allgemeinen Arbeitsmarktes

« Anwendbarkeit auf Unternehmen der Privatwirtschaft

« Geltungsbereich der Studie wird eingehalten (berufliche
Tatigkeit)

» Beispiel ist auf weitere/mehrere Unternehmen tiber-
tragbar

« Beispiel wird nicht bereits in Deutschland praktiziert

Interview-Leitfaden

Sobald ein interessantes Beispiel identifiziert wurde, das
die entsprechenden Kriterien erfiillte, wurde mit einem
Experten im Ausland ein Telefon-Interview gefiihrt, um
tiefergehende Erkenntnisse und weitere Informationen
einzuholen. Hierfiir hatte die Projektleitung einen Inter-
view-Leitfaden erstellt, der in der Kommunikation mit den
Experten als Orientierung diente. Der Leitfaden wurde
flexibel gehalten, um das Vertrauen der Gesprachspartner
zu gewinnen und deren Kreativitdt zu nutzen. Der anhan-
gende Leitfaden bildet das Ergebnis der Diskussion des
Lenkungsteams ab (Anlage 5). Um die vorhandenen Res-
sourcen zielfiihrend einzusetzen, wurden die Interviews,
die der reinen Informationsgewinnung dienten, in dieser
Phase der Studie nicht transkribiert.

Insgesamt wurden 117 nationale und internationale Un-
ternehmen, ca. 1.850 Experten im In-und Ausland sowie
655 Organisationen direkt kontaktiert und auf die Studie
aufmerksam gemacht. Darunter befanden sich u.a. 60
Sozialattachés in verschiedenen Botschaften in Deutsch-
land. In 12 Publikationen wie z. B. Newsletter oder Artikel
in Fachzeitschriften wurden Informationen iiber die Studie
veroffentlicht. Es wurden 230 Fragebdgen versandt, von
denen 55 zuriickgesandt wurden.
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2.5.2 Phase 2 - Bewertungsphase

In der zweiten Phase der Studie wurden die Interviews
ausgewertet und die wesentlichen Informationen in soge-
nannten ,Fact Sheets“ aufbereitet (Anlage 6). Die ,,Fact
Sheets“ dienen dabei als Kurzfassungen, in der die wich-
tigsten Informationen {iber die Beispiele zusammenge-
fasst sind. Diese ,,Fact Sheets“ wurden den Mitgliedern
der Projektgremien zur Verfiigung gestellt, um auf dieser
Basis eine Bewertung der Beispiele durchzufiihren und
insbesondere folgende Fragestellungen zu beantworten,
die fiir die Aufnahme der Beispiele in die Studie entschei-
dend waren:
o Gibt es diese oder dhnliche Ansétze bereits in
Deutschland?
«  Werden hierdurch Barrieren abgebaut, wodurch der
Zugang fiir Menschen mit Behinderung auf den allge-
meinen Arbeitsmarkt erleichtert wird?

Des Weiteren unterstiitzte die internationale Beratungs-
gruppe die Bewertung der entsprechenden Ergebnisse
vor dem Hintergrund der Rechts- und Sozialordnung des
jeweiligen Herkunftslandes. Kulturelle Faktoren wurden
ebenfalls — sofern méglich —auf Grundlage der Erfahrun-
gen der internationalen Beratungsgruppe in der Bewer-
tung beriicksichtigt. Geeignete MaBnahmen (Telefoninter-
view bzw. Fachgesprédch im Ausland bzw. Fokusgruppe)
sicherten die Validitat der ausgewdahlten Beispiele.

Insgesamt wurden ca. 100 in den Fragebdgen mitgeteilte
Beispiele nach dem oben beschriebenen Prozedere ge-
priift, von denen die in dieser Studie aufgenommenen
Beispiele die erforderlichen Kriterien erfiillen und von den
Projektgremien als positiv bewertet wurden. Der Grofteil
der Beispiele wurde aus dem nicht produktiven Gewerbe,
also aus dem Dienstleistungssektor, mitgeteilt. Neben
Dienstleistern verschiedener Art wie Banken, Versicherun-
gen oder Unternehmensberatungen wurden diesem Sek-
tor auch Nicht-Regierungs-Organisationen und Stiftungen
zugeordnet.
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2.5.3 Phase 3 - Absicherungsphase

In der dritten Phase der Studie wurde die Qualitat po-
sitiv bewerteter Beispiele gepriift. In personlichen Ge-
sprachen —in der Regel im Ausland mit den jeweiligen
Experten des konkreten Beispiels — kldrte die Projektlei-
tung offene Fragen, befragte weitere Akteure und holte
zusadtzliche Bewertungen ein. Dabei wurde insbesonde-
re die Meinung von Menschen mit Behinderung einbe-
zogen. In personlichen Gesprachen vor Ort wurden die
Vorteile der Beispiele erldutert und in der praktischen
Anwendung aufgezeigt. Die Ergebnisse wurden dokumen-
tiert und im Anschluss in Fachgesprachen mit Experten-
gruppen in Deutschland thematisiert, die die praktischen
Erfahrungswerte aufweisen, um die Ubertragbarkeit auf
deutsche Verhdltnisse zu bewerten. Dementsprechend
fanden Gesprache zur Bewertung der Beispiele u. a. mit
den Verbdnden der Menschen mit Behinderung, der Fort-
bildungsakademie der Wirtschaft, der Bundesvereinigung
der Deutschen Arbeitgeberverbédnde, der Bundesagentur
fiir Arbeit, der Bundesarbeitsgemeinschaft fiir Unterstiitze
Beschaftigung und dem Deutschen Gewerkschaftsbund
statt. Auf der Basis dieser Gesprache und der Unterstiit-
zung der Mitglieder der nationalen Beratungsgruppe wur-
den die Beispiele und deren Anwendbarkeit auf Deutsch-
land durch die Projektleitung gepriift und bewertet.

Es fanden insgesamt wahrend der Studie 38 Auslandsrei-
sen statt und es wurden 35 Expertengesprache gefiihrt.
Als Unterstiitzung diente eine standardisierte PowerPoint-
Prasentation (Anlage 7).
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3 Rechtliche Rahmenbedingungen

3.1 Expertisen

Im Laufe der Studie wurden in Abstimmung mit dem Auf-
traggeber zwei rechtliche Expertisen eingeholt, um die
rechtliche Ausgangssituation in Deutschland und ausge-
wahlten Landern hinsichtlich der Barrierefreiheit in priva-
ten Unternehmen abbilden zu konnen. René Dittmann in
Zusammenarbeit mit Prof. Dr. Felix Welti (beide Universitét
Kassel, Fachgebiet Sozial- und Gesundheitsrecht, Recht
der Rehabilitation und Behinderung) fertigten die Exper-
tise in Bezug auf die deutsche Rechtslage (in englischer
Sprache) an (Anlage 8).

Zum anderen erstellte die ausgewiesene Expertin, Dr.
Delia Ferri (Maynooth University; Irland), einen Uberblick
tiber die Rechtslage in ausgewahlten Landern, um die

in dieser Studie im Ausland gefundenen Beispiele in die
Rechts- und Sozialordnung in Deutschland einzuordnen.
Hierfiir hat die nationale Beratungsgruppe insgesamt 20
Lander ausgewahlt, in denen voraussichtlich gute Bei-
spiele gefunden werden. Die gesamte Ausarbeitung (in
englischer Sprache) ist der Anlage 9 zu entnehmen. Im
Folgenden werden die Expertisen auf das konkrete Thema
der Studie (Barrierefreiheit in der Privatwirtschaft) bezo-
gen in den Grundzligen zusammengefasst.

14 ,Niemand darfwegen seiner Behinderung benachteiligt werden.

3.1 Antidiskriminierung

Zu den Grundrechten zahlt in Deutschland das Verbot von
Benachteiligung (Art. 3 Abs. 3 S. 2 GG'), das ein subjekti-
ves Recht auf Unterlassen und Verhinderung von behinde-
rungsbedingter Benachteiligung gegeniiber grundrechts-
gebundenen Tragern des offentlichen Rechts eroffnet.

Mit der Ratifizierung der UN-BRK verpflichtet sich der deut-
sche Staat gemaf3 Art. 27 zur Umsetzung des Rechts von
Menschen mit Behinderung auf Arbeit, die in einem zu-
ganglichen und freien Arbeitsmarkt frei gewahlt werden
kann. Die Verpflichtung zur Barrierefreiheit am Arbeitsplatz
umfasst nicht nur die rdumliche Zuganglichkeit, sondern
auch den barrierefreien Transport, die Unterstiitzung bei
der Anfahrt zum Arbeitsplatz sowie barrierefreie Informatio-
nen rund um die Arbeit, inklusive Stellenausschreibungen,
Auswahlverfahren und Kommunikation am Arbeitsplatz.

Ratifiziertes internationales Recht muss von deutschen
Gerichten wie jedes andere Gesetz in Deutschland beach-
tet und in konventionskonformer Auslegung der Diskrimi-
nierungsverbote in § 164 Abs. 2 SGB IX und § 7 AGG ange-
wandt werden. Eine unmittelbare Rechtswirkung tritt dann
ein, wenn eine Vorschrift des internationalen Rechts wie
eine innerstaatliche Vorschrift geeignet und hinreichend
bestimmt ist, eine rechtliche Wirkung als subjektives
Recht des Einzelnen zu entfalten. Dies ist in Art. 27 der
UN-BRK grundsdtzlich nicht der Fall — allerdings im Diskri-
minierungsverbot der UN-BRK. Dementsprechend kann
die Verweigerung von Anderungen und Anpassungen des
Arbeitsplatzes fiir Menschen mit Behinderung eine Diskri-
minierung darstellen, die laut UN-BRK verboten ist (Art. 27
Abs. 1lit. i UN- BRK in Verbindung mit Art. 2 UN- BRK). Es
ist jedoch nicht moglich, ein justiziables Recht gegen eine
nichtstaatliche Institution, also gegen einzelne Arbeitge-
ber der Privatwirtschaft, direkt geltend zu machen.
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Rechtliche Rahmenbedingungen

Auf EU-Ebene wurde im Jahr 2000 die Richtlinie 2000/78/
EG des Rates mit dem Ziel verabschiedet, einen allgemei-
nen Rahmen zur Beseitigung von Diskriminierung in Be-
schéftigung und Beruf festzulegen. Zur Gewahrleistung
des Grundsatzes der Gleichbehandlung von Menschen mit
Behinderung (Art. 1 der Richtlinie) fordert Art. 5 der Richt-
linie die Bereitstellung von angemessenen Vorkehrungen
im Bereich der Beschaftigung und des Berufs. Die Richtli-
nien der Europdischen Union sind im Hinblick auf das zu
erreichende Ergebnis verbindlich, sie iberlassen jedoch
den nationalen Behorden der EU-Mitgliedstaaten die Wahl
der Form und der Umsetzungsmethoden. Nach Ablauf ei-
ner Umsetzungsfrist ist das nationale Recht allerdings
richtlinienkonform auszulegen. Die Umsetzungsfrist ist

in Art. 18 RL2000/78/EG geregelt und in Deutschland auf
den 02. Dezember 2003 datiert. Zusatzfristen sind mog-
lich, von denen in Deutschland Gebrauch gemacht wurde.

Fortschritte der Barrierefreiheit in der Privatwirtschaft
konnen in Deutschland auch aus den im Einzelfall einer
beruflichen Teilhabe festgelegten Leistungsanspriichen
(4 Abs. 1Nr. 2 und 3 Sozialgesetzbuch IX) und den spezifi-
schen Rechten fiir Menschen mit Behinderung im Sozial-
gesetzbuch (SGB) resultieren. Dariiber hinaus enthalt das
SGB IX spezielle Regelungen fiir die Teilhabe von schwer-
behinderten Menschen im beruflichen Kontext. Dazu ge-
hért unter anderem, dass die Integrationsamter beglei-
tende Hilfen im Arbeitsleben leisten (§ 185 SGB I1X), die
im Wesentlichen den Leistungen zur Teilhabe am Arbeits-
leben (§§ 49 & 50 SGB IX) entsprechen, diese Verpflich-
tung allerdings nicht beriihren (§185 Abs. 6 SGB IX) und
durch die Ausgleichsabgabe der Arbeitgeber (§160 Abs. 5
SGB IX) finanziert werden.
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3.3 Barrierefreiheit von
Arbeitsstatten

Private Arbeitgeber sind zur Gleichbehandlung verpflich-
tet. Dies ist in der Richtlinie 2000/78/EG geregelt (s.0.)
und wurde insbesondere durch die Einfiihrung des Allge-
meinen Gleichbehandlungsgesetzes (AGG) in Deutsch-
land umgesetzt. Das AGG verbietet die Diskriminierung
aus verschiedenen Griinden, einschliefilich aus Griinden
einer Behinderung im Rahmen der Beschiftigung und des
Berufs. Der Anwendungsbereich des AGG umfasst Aus-
wahl-, Einstellungs- und Arbeitsbedingungen, Weiterbe-
schaftigung, Karriereentwicklung sowie sichere und ge-
sunde Arbeitsbedingungen (§ 2 AGG). Ein Verstof} gegen
die Verpflichtungen zur Barrierefreiheit nach der Arbeits-
stattenverordnung ist ein Indiz fiir eine durch § 7 AGG ver-
botene Diskriminierung.

In der Arbeitsstattenverordnung (ArbStattV) ist geregelt,
dass ein Arbeitgeber, der Menschen mit Behinderung be-
schaftigt, dazu verpflichtet ist, den Arbeitsplatz so einzu-
richten, dass die besonderen Bediirfnisse dieser Beschaf-
tigten in Bezug auf Sicherheit und Gesundheitsschutz
beriicksichtigt werden (§ 3a Abs. Il ArbSt&ttV). Laut der
ArbStattV sind Bereiche der Arbeitsstéatte barrierefrei zu
gestalten, zu denen Beschéftigte mit Behinderung Zugang
haben. Dazu gehoren u. a. Sanitdr-, Pausen- und Bereit-
schaftsraume, die Kantinen, die Erste-Hilfe-Rdume und
Unterkiinfte sowie die zugehdrigen Tiiren, Verkehrswege,
Fluchtwege, Notausgdnge, Treppen und Orientierungssys-
teme (§ 3a Abs. 2 ArbStattV).

Das AGG enthalt jedoch keine ausdriickliche Bestim-
mung, die den Arbeitgeber verpflichtet, angemessene
Vorkehrungen im Einzelfall zu treffen. Diese Verpflichtung
kann allerdings durch die Auslegung der Bestimmun-

gen des AGG in Ubereinstimmung mit der EU-Richtlinie
2000/78/EG und in Verbindung mit der UN-BRK abge-
leitet werden. Die zentrale Rechtsfolge eines Versto-

Bes gegen das Diskriminierungsverbot nach dem AGG



ist ein Schadenersatzanspruch der betroffenen Person

(8§ 15 AGG) gegen den Arbeitgeber. Des Weiteren begeht
der Arbeitgeber eine Ordnungswidrigkeit (§ 9 Abs. 1 Nr. 2
ArbStittV), die zu einem Buf3geld von 5.000 £ fiihren
kann, sofern dieser nicht Sorge tragt, dass ein Arbeits-
platz in der vorgeschriebenen Weise eingerichtet oder
betrieben wird. Hinzu kommen weitere Rechtsfolgen des
VerstoBes gegen § 7 AGG. In diesem Zusammenhang sind
insbesondere die Handlungsmoglichkeit der Schwerbe-
hindertenvertretung (§ 178 Abs. 1SGB IX) und des Be-
triebsrats (§ 80 Abs. 1Nr. 1und 4 BetrVG) sowie die Rege-
lungsmdoglichkeiten in Inklusionsvereinbarungen (§ 166
SGB IX) zu erwdhnen.

Im Rahmen der Barrierefreiheit existieren des Weiteren
DIN Normen, die allerdings erst verbindlich werden, wenn
auf sie durch Gesetz oder Verordnung Bezug genommen
wird. Durch die Muster Verwaltungsvorschrift ,,Technische
Baubestimmungen® wird unter A 4.2 auf die DIN Norm
zur Barrierefreiheit (insb. DIN 18040-1) verwiesen, bei der
es sich um eine Konkretisierung der Muster Bauordnung
(§ 85a MBO) handelt. Diese bezieht sich allerdings nur
auf offentlich zugédngliche Bauanlagen.

3.4 Barrierefreiheit im
internationalen Kontext

Auf der Basis der rechtlichen Expertise von Dr. Ferri und
der erhobenen Informationen im Rahmen der Studie las-

sen sich im internationalen Kontext drei Kategorien unter-

scheiden, um Barrierefreiheit in Unternehmen der Privat-
wirtschaft zu fordern.

Zum einen kdnnten alle Arbeitgeber in einem Land zur
Barrierefreiheit gesetzlich verpflichtet werden. Ebenso
wie in Deutschland gibt es aber bisher kein Land, in dem
der Staat alle Unternehmen der Privatwirtschaft verpflich-
tet, Arbeitspladtze generell barrierefrei vorzuhalten. Viel-
mehr werden wie in Deutschland Diskriminierungs- und

Rechtliche Rahmenbedingungen

Benachteiligungsverbote formuliert, die Barrierefreiheit
beinhalten, ohne dass die Umsetzung genauer definiert
ist. Ohnehin richten sich diese Generalklauseln primar an
den offentlichen Sektor, so dass konkrete Verpflichtungen
der Privatwirtschaft nicht existieren.

In einer zweiten Kategorie von Rechtsordnungen lassen
sich die vom Staat initiierten finanziellen Anreize zur Ver-
besserung der generellen Barrierefreiheit in der Privatwirt-
schaft zusammenfassen. In diesem Zusammenhang sind
die durch den Staat genutzten Anreizsysteme zu subsu-
mieren, die die Barrierefreiheit und deren Umsetzung in
den Unternehmen férdern. So stehen neben steuerlichen
Vorteilen finanzielle Zuschiisse, Beratungstatigkeiten
oder auch die Erstattung von Sozialversicherungsbeitrd-
gen zur Verfiigung, um die Unternehmen in der inklusiven
Gestaltung der Arbeitsumgebung zu unterstiitzen.

Zu dieser Kategorie zahlt auch die Ausgleichsabgabe
(Quoten), wie sie in Deutschland genannt wird. Diese
missen in der Regel grofBere Unternehmen zahlen, sofern
sie nicht die vorgeschriebene Anzahl von Arbeitspldtzen
mit Menschen mit Schwerbehinderung besetzen. Sol-
che ,,Bestrafungen“ gibt es in Polen, Belgien (dort aber
nur fir den 6ffentlichen Dienst) sowie auch in China und
in Japan. Genau wie die Quote wird auch die Héhe und
die Verwendung der Ausgleichsabgabe verschiedenartig
ausgestaltet.

In die dritte Kategorie kdnnen die Lander mit 6ffentlichen
Unterstiitzungssystemen eingeordnet werden, indem
Arbeitspldtze anlassbezogen im konkreten Einzelfall um-
gestaltet und angepasst werden. Staatliche Institutionen
der sozialen Sicherung, wie in Deutschland z.B. die Integ-
rationsdamter, finanzieren Barrierefreiheit, wenn Arbeitge-
ber Mitarbeitende im Einzelfall weiter beschaftigen oder
neu einstellen. Ergdnzt wird dieser Ansatz genau wie in
Deutschland durch die Verpflichtung des Arbeitgebers,
Arbeitspldtze im Sinne der Arbeitssicherheit und des Ar-
beitsschutzes einzurichten.
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TEIL 2
BEISPIELE

In den nachfolgenden Ausfiihrungen werden Beispiele
beschrieben, die geeignet sind, die Barrierefreiheit und
Inklusion in den Unternehmen und damit zusammenhan-
gend die Beschaftigung von Menschen mit Behinderung

zu fordern. In der Reihenfolge der nachfolgenden Beispie-

le kommt nicht deren Wertigkeit zum Ausdruck. Sie ist
rein zufédllig gewahlt. Die Einwilligungen der verantwortli-
chen Personen fiir die Aufnahme der Beispiele in dieser
Studie liegen vor. Die Kontakte von Unternehmen, die bei
der Recherche keine ausreichenden Riickmeldungen ge-
liefert haben, sind in dem vorliegenden Abschlussbericht
nicht aufgenommen worden, befinden sich aber bei der
Projektleitung. Da das Ziel der Studie nicht darauf ausge-
legt ist, aus jedem Land ein Beispiel in den Abschlussbe-
richt aufzunehmen, ist es méglich, dass Lander wie z. B.
Japan und Siid-Korea, in denen Barrierefreiheit eine wich-
tige Rolle spielt, nicht vertreten sind, da dahnliche Ansatze
von innovativen Beispielen bereits in anderen Landern
gefunden wurden. Hingegen ist ein Beispiel eines Unter-
nehmens aufgenommen, das in einem Land produziert,

in dem das Thema der Barrierefreiheit noch keine heraus-
ragende Stellung einnimmt. Auch lie sich ein zundchst
angestrebter Proporz von Unternehmen aus unterschiedli-
chen Branchen und Betriebsgrofien in diesem Abschluss-
bericht nicht umsetzen. Zu gering war dafiir die Anzahl der
fiir den Abschlussbericht geeigneten Beispiele.

In Tibet (Anlage 10) wurde ein interessanter Ansatz ent-
deckt, der sich iibergeordnet in mehreren Beispielen
wiederfindet und deswegen nicht extra in die Studie auf-
genommen wurde. Hierbei wird systematisch die Selbstin-
tegrationskompetenz der Menschen mit Behinderung ge-
fordert. Die Fahigkeiten der betroffenen Personen werden
gestdrkt, um eigenstdandig auf Barrieren reagieren und
diese iiberwinden zu kénnen, auf die sie in der Ausiibung
ihrer Rechten und Pflichten stoen. Ahnliche Konzepte
werden, genau wie bei den technischen Innovationen, in
Ansétzen bereits in Deutschland umgesetzt, weshalb sie
nicht in die Studie aufgenommen wurden.



1 Soziale Unternehmensberatung

in den Niederlanden

1.1  Redesign Methode von UWV

Mit der ,,Inclusive Work Redesign Methode“ werden neue
Tatigkeitsfelder flir Menschen mit Behinderung in den
Unternehmen erschlossen. Hierfiir werden die Unterneh-
men durch ein Beratungsangebot in den Mittelpunkt der
Betrachtung gestellt. Die parallel verlaufenden Bemiihun-
gen, Menschen mit Behinderung so zu qualifizieren, dass
sie auf dem allgemeinen Arbeitsmarkt Fuf3 fassen, bleiben
unberiihrt.

Die ,,Inclusive Work Redesign Methode“ wurde von der
UWV (Uitvoeringsinstituut Werknemersverzekeringen) in
Zusammenarbeit mit der Universitdt Maastricht entwickelt.
Die UWV ist eine durch das niederldandische Ministerium
fiir Soziales und Beschéftigung beauftragte offentliche
Verwaltung, die die Risiken der Arbeitslosigkeit und der
Erwerbsunfahigkeit abdeckt. Die UWV umfasst insgesamt
vier Divisionen, die u. a. folgende Kernaufgaben abde-
cken: Unterstiitzung von Arbeitssuchenden mit und ohne
Behinderung, sozialmedizinische Bewertung der Erwerbs-
unfahigkeit, Feststellung und Auszahlung der Erwerbsun-
fahigkeitsrente sowie eine einheitliche Datenerfassung.
Insgesamt arbeiten in der UWV 17.500 Mitarbeiter. 500 Mit-
arbeitende beraten Betriebe und 22 Vollzeitkrafte setzen
die ,,Inclusive Work Redesign Methode* um.

Im Jahr 2013 vereinbarte die niederlédndische Regierung
mit den Arbeitgebern und den Gewerkschaften in den
Niederlanden, dass insgesamt 125.000 neue Arbeits-
platze fiir Menschen mit Behinderung bis zum Jahr 2026
geschaffen werden sollen. Seit 2013 hat die UWV die ,,In-
clusive Work Redesign Methode“ zunachst selbst als Ar-
beitgeber umgesetzt, bevor diese im Anschluss in weite-
ren Betrieben eingefiihrt wurde. Insgesamt wurden bisher
(Sommer 2019) ca. 250 Unternehmen und Institutionen in
unterschiedlichen Branchen unterstiitzt und beraten.

1.2 Barrierefreiheit durch
Umgestaltung der Arbeit

Bei der ,Inclusive Work Redesign Methode“ handelt es
sich um eine systematische Beratung flir Unternehmen,
die Uiber den konkreten Einzelfall hinausgeht und in den
Unternehmen vor Ort durchgefiihrt wird. Dabei analysie-
ren die ,,Berater der UWV* die operativen Arbeitsprozes-
se einer bestimmten Abteilung oder eines ausgewahlten
Arbeitsbereiches, um einzelne Tatigkeitsmerkmale zu
identifizieren, die in einer separaten/neuen Stelle zusam-
mengefasst werden. Hierdurch entstehen neue Tatigkeits-
bereiche und Stellenbewertungen fiir Menschen mit Be-
hinderung. Die Neugestaltung der Arbeitsprozesse findet
in enger Abstimmung mit den Beteiligten in den Unter-
nehmen und in gemeinsamen Gesprachen mit den betrof-
fenen Kollegen statt.

Die ,,Inclusive Work Redesign Methode“ gestaltet sich

wie folgt:

« Beschreibung der Arbeitsvorgange

« Aufteilung der Arbeitsvorgange in Arbeitsaufgaben

» Aufteilung der Arbeitsaufgaben in Arbeitshandlungen

» Identifizierung von elementaren Aufgaben, deren
Merkmale und deren gegenseitige Beziehung

» Neuorganisation von Aufgaben

Die Arbeitgeber knnen von sich aus Kontakt zur UWV auf-
nehmen oder die UWV geht auf der Grundlage bereits vor-
handener Beriihrungspunkte im Rahmen ihrer Aufgaben
(insbesondere in der Unterstiitzung der Arbeitssuchen-
den) auf die Arbeitgeber zu.

Am Beispiel eines Krankenhauses wurde eine Arbeitsana-
lyse (Prozessanalyse) mit der 0.g. Methode durchgefiihrt,
wodurch eine neue Stelle als ,,Stationshilfe* kreiert wurde.
Diese enthélt Aufgaben aus verschiedenen unterstiitzen-
den Arbeitsvorgdngen, die sich wie folgt zusammensetzen:
« Pflege (Betten machen)

« Nahrung (Patienten Essen und Trinken servieren)

» Reinigung (u.a. Stationskiiche)
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Soziale Unternehmensberatung in den Niederlanden

Am Beispiel des Bettenmachens lassen sich weitere Tatig-
keiten aufzeigen, die sich zukinftig in einer neu geschaf-
fenen Stelle abdecken lassen:

» Benutzte Bettwdsche abnehmen

« Bettenreinigen

» Betten mit frischer Bettwdsche iiberziehen

« Pflegekraft bei bettldgerigen Patienten unterstiitzen

o Bettwdsche in Behélter sammeln

e Behdlter zum zentralen Sammelpunkt transportieren

Durch die Biindelung der Arbeitshandlungen entstehen
neue Tatigkeitsbereiche fiir Menschen mit Behinderung
sowie freie Kapazitaten fiir qualifizierte Pflegekrafte von

4 Stunden pro Tag. Werden diese Zeitanteile auf eine Wo-
che hochgerechnet, entstehen zusatzliche Kapazitéten fiir
qualifizierte Pflegekrafte von einer halben Stelle.

Diese Umstrukturierung der Geschéftsprozesse reduziert
Barrieren, die in nicht bedarfsgerechten Tatigkeiten und
daraus resultierenden Uberforderungen liegen.

Es werden qualifizierte Fachkréfte von zeitintensiven, fach-
fremden Tatigkeiten entlastet, um sich ihrer origindren Ta-
tigkeit anzunehmen, wodurch Arbeitszeit gespart und die
Effektivitat gesteigert wird. Bei diesen neuen Stellen fiir
Menschen mit Behinderung handelt es sich in der Regel
um ,leichte Tatigkeiten* bzw. Querschnittsaufgaben ohne
spezielle Expertisen oder komplexe Anforderungen.

In jedem Fall handelt es sich um sozialversicherungs-

pflichtige Beschaftigungsverhéltnisse des allgemeinen
Arbeitsmarktes.
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1.3 Ubertragung auf Deutschland

Durch die ,,Inclusive Work Redesign Methode* findet ein
Wechsel der Perspektive statt, wie Barrieren fiir Menschen
mit Behinderung im privaten offenen Arbeitsmarkt iiber-
wunden werden konnen. Der bisherige Ansatz in Deutsch-
land, der sich am konkreten Unterstiitzungsbedarf im Ein-
zelfall (Qualifizierung, Umschulung etc.) ausrichtet, wird
durch die bedarfsorientierte Beratung der Unternehmen
erganzt. Hierbei werden die ,,Jobvermittler nicht mehr
nur als ,,soziale Bittsteller, sondern als Berater im Rah-
men eines Business Cases in Unternehmen anerkannt.

Diese ,sozialen Unternehmensberater”, die die Unter-
nehmen in der Umgestaltung der Arbeitsprozesse bera-
ten und nachhaltig begleiten, werden von der UWV durch
eine mehrtdgige Schulung an dem Zentrum fiir inklusive
Arbeitsorganisation der Universitdt in Maastricht fortge-
bildet (www.inclusievearbeidsorganisatie.org). Die dort
verwendeten Lerninhalte konnen leicht zur Weiterbildung
bestimmter Berufsgruppen in Deutschland genutzt wer-
den. Hierzu zdhlen insbesondere die Reha-Berater der
Trager der Sozialversicherung, der Integrationsamter bzw.
Integrationsfachdienste (§ 192 SGB IX) und der Berufs-
forderungswerke, die sich bisher schon um den Zugang
zu den Betrieben bemiihen. Ebenfalls kénnten auch die
Ansprechstellen (§ 12 Abs.1Satz 3 SGB IX) eingebunden
werden.

Fiir die Nutzung vorhandener Strukturen bendétigen diese
Einrichtungen einen gesetzgeberischen und finanziellen
Impuls. Die Beratung der Betriebe kann gemaf} dem Sozi-
algesetzbuch IX als Aufgabe aller Reha-Trager ausgestal-
tet werden, die in Einzelféllen der beruflichen Teilhabe
ohnehin in Kontakt mit Betrieben stehen. Durch die bran-
cheniibergreifende Beratung im Bereich des Arbeits- und
Gesundheitsschutzes aller Betriebe in Deutschland verfol-
gen die UV-Trager bereits einen anlassunabhdngigen und
ganzheitlichen Ansatz (s. 0. Teil 1).


http://www.inclusievearbeidsorganisatie.org

Die Beratung kann aber auch einer einzigen vorhande-
nen Organisation wie z. B. der Bundesfachstelle Barrie-
refreiheit bzw. den Landesberatungsstellen iibertragen
werden. Die ergdanzenden unabhangigen Teilhabebera-
tungsstellen (EUTB) haben derzeit noch keinen betriebs-
bezogenen Auftrag. Bei der Ubertragung des Beispiels aus
den Niederlanden ist allerdings zu beachten, dass in den
Niederlanden eine Beschaftigungspflicht der Arbeitgeber
besteht. Arbeitgeber miissen entsprechend der Dauer der
Entgeltfortzahlung von 2 Jahren innerbetriebliche Alter-
nativtatigkeiten anbieten, sofern die Fortsetzung einer
urspriinglichen Tatigkeit aufgrund krankheits- bzw. behin-
derungsbedingten Umstanden nicht mehr moglich ist.

Als Ergebnis dieser Studie hat sich seit 2019 bereits ein
Pilotprojekt in Deutschland entwickelt. In einer von der
EU finanziell unterstiitzen Kooperation zwischen der Uni-
versitdt Maastricht/UWV und der Hochschule der DGUV in
Bad Hersfeld mit der Berufsgenossenschaft fiir Gesund-
heitsdienst und Wohlfahrtspflege (BGW) werden ausge-
wahlte Themen der ,Inclusive Work Redesign Methode“
in die Studieninhalte der Reha-Manager aufgenommen.
Die Selbstverwaltung der UV-Trager hatte im Rahmen der
Dresdner Reha-Tage 2019 der DGUV schon mehr iiber die
Grundziige der UWV-Methode erfahren. Der Ausschuss fiir
Arbeit und Soziales des Deutschen Bundestags hat sich
im Sommer 2019 in Amsterdam {iber die ,,Inclusive Work
Redesign Methode“ informiert.

Die Wahrnehmung der Betriebe als Adressaten der Be-
mithungen von Akteuren der sozialen Sicherung bietet
eine aussichtsreiche Ergdanzung der bisherigen Strategien
in Deutschland, die sich jahrzehntelang an der Einglie-
derung von einzelnen Menschen mit Behinderung — im
Wesentlichen etwa durch deren Qualifizierung — ausge-
richtet haben. Dariiber hinaus wurde in der Regel fast
ausschlieBlich anlassbezogen beraten. Betriebsbezo-
gene Beratungen (,Job Carving®) existieren dagegen in
Deutschland nur in Einzelfallen.

Soziale Unternehmensberatung in den Niederlanden
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2 ,Unternehmer beraten Unternehmer*

in Osterreich

2.1  myAbility als Plattform

myAbility ist eine private soziale Unternehmensberatung
mit wirtschaftsorientiertem Ansatz zur Inklusion von Men-
schen mit Behinderung und dem Ziel, die Potentiale von
Menschen mit Behinderung als Kunden und als Beschéf-
tigte unter enger Beteiligung der Unternehmen herauszu-
heben. Fiir Unternehmen werden Informationen aufberei-
tet und Losungsansdtze rund um das Thema ,,Disability”
aufgezeigt. Unternehmer werden durch die Mitarbeiten-
den von myAbility auf der Basis unterschiedlicher Leis-
tungsangebote in der Ausiibung sozialer und gesetzlicher
Pflichten unterstiitzt. Gegriindet wurde myAbility im Jahr
2009. Es werden derzeit (Stand 2019) 19 Personen be-
schaftigt, von denen acht eine Behinderung haben
(https://www.myability.org/).

2.2 Barrierefreiheit durch
Beratungskompetenz

myAbility verbindet professionelles Beratungs-Know-
How zum Thema Behinderung. Die Methoden und das
Vorgehen wurden gemeinsam mit etablierten Unterneh-
mensberatungen entwickelt. Hierflir wurde ein grofRer
Datenpool fiir den deutschsprachigen Raum entwickelt,
der brancheniibergreifendes Know-How beinhaltet und
Auswertungen fiir Unternehmen zur Verfiigung stellt. Die
Bediirfnisse der Wirtschaft werden beriicksichtigt und in
Absprache mit den unterschiedlichen Entscheidungstra-
gern verschiedener Bereiche abgestimmt.

Unternehmen werden in einem ganzheitlichen Ansatz
unterstitzt, indem neben sozialen Aspekten auch wirt-
schaftliche Faktoren beriicksichtigt werden. Auf der Basis
strategischer und systematischer Konzepte wird die Nut-
zung dkonomischer Vorteile, die sich aus der Diversitat

in einem Unternehmen ergeben, unterstiitzt. Dies bildet
die Basis fiir die nachhaltige Implementierung inklusiver
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Strategien in Unternehmen. Im Folgenden werden drei
etablierte Methoden beschrieben:

Performance Check fiir Unternehmen

Der ,,Disability Performance Check ist ein Management-
Tool, um Barrierefreiheit in Unternehmen zu erfassen. Mit
dem Test werden vorhandene Strukturen und Prozesse in
den Unternehmen bereichsiibergreifend analysiert, um ei-
nen Uberblick liber die aktuelle Situation zur Barrierefrei-
heitin den Unternehmen zu ermdéglichen und potentielle
Handlungsfelder aufzuzeigen.

Hierfiir werden insgesamt zehn ,Handlungsfelder* (z. B.
Recruiting, Arbeitsplatzgestaltung, Produkte & Dienstleis-
tungen, Informationstechnologie etc.) beriicksichtigt, die
neben der Einbeziehung der Beschiftigten auch die Mei-
nung der Kunden beriicksichtigen. In insgesamt 185 Fra-
gen werden 270 Punkte vergeben, die sich zum einen auf
die Grundlagen des Unternehmens und zum anderen auf
geplante Innovationen beziehen. Die Ergebnisse dieser
umfassenden Erhebung gewidhren einen Uberblick iiber
den aktuellen Stand der Barrierefreiheit in Unternehmen
und ermdglichen einen Benchmark-Vergleich mit anderen
Unternehmen, um auf dieser Basis langfristige Disability-
Strategien zu formulieren.

Die wesentlichen Elemente, die mit dem Test einherge-

hen, sind

» Verankerung des Themas der Barrierefreiheit in der Vi-
sion und dem Leitbild des Unternehmens

» Definition von strategischen und operativen Zielen fiir
alle Geschaftsbereiche

» Ableitung entsprechender Malnahmen, die zur Zieler-
reichung beitragen (kurz-, mittel- und langfristig).

Der,,Disabilty Performance Check* wird in der Regel am
Anfang von Veranderungsprozessen in Unternehmen
durchgefiihrt, um die Ausgangssituation zu erheben und
zukiinftige Manahmen auf der Basis der erhobenen Er-
gebnisse zu planen.


https://www.myability.org/

DisAbility Wirtschaftsforum zur Inklusion

Das DisAbility Wirtschaftsforum ist ein Unternehmens-
netzwerk zum Thema Wirtschaft und Behinderung, an
dem Unternehmen verschiedener Branchen teilnehmen.
Das Forum, das von myAbility im Jahr 2016 gegriindet
wurde und intensiv begleitet wird, bietet die Moglichkeit

eines branchen- und bereichsiibergreifenden Austauschs.

In regelmaigen Events werden neue Impulse gesetzt, um
die Barrierefreiheit und Inklusion in den Unternehmen
der Privatwirtschaft zu verbessern. Eine internationale
Verkniipfung findet durch Partnerschaften mit der ,,Inter-
national Labour Organization“ (ILO) in Genf und dem dort
etablierten ,,Business Disability International*
(http://www.businessanddisability.org/) statt.

Besonders hervorzuheben ist die ,,myAbility Lounge*, die
Top Manager als Zielgruppe definiert. In diesem Netzwerk
wird ein Erfahrungsaustausch auf ,,C-Level“ angestrebt.
Hierzu werden internationale Experten eingeladen, um
auf der Basis von Impulsvortrdgen in den Dialog zu tre-
ten, Erfahrungen auszutauschen und Lésungsansdtze zu
diskutieren. In einem geschiitzten Rahmen, in dem nur
Mitglieder und eingeladene Gdste Zugang erhalten, kon-
nen Sorgen und Bedenken zum Thema Inklusion platziert
werden, um gegenseitig von vorhandenen Erfahrungen zu
profitieren. Zusammenfassend handelt es sich um eine
bewusstseinsbildende Veranstaltung, die nicht von staat-
lichen Organisationen initiiert ist, auf die Einbindung der
Geschiftsfiihrer verschiedener Unternehmen abzielt und
die Bedeutung von Barrierefreiheit und Inklusion in den
Unternehmen unterstreicht.

,unternehmer beraten Unternehmer® in Osterreich

Talent Programm

Das ,,myAbility Talent Program* ist ein Karriereprogramm
fur Studierende mit einer Behinderung, die sich im Mas-
ter- oder Doktoratsstudium oder im letzten Abschnitt
eines Bachelorstudiums befinden. Das Konzept des
Programms zielt auf talentierte Studierende mit Behin-
derung ab, die in ein individuell zugeschnittenes Forder-
programm aufgenommen werden, um die Integration in
den allgemeinen Arbeitsmarkt zu férdern. Hierbei wird der
offene Umgang mit Behinderung als Erfolgsfaktor gestarkt
und Talente werden mit passenden Unternehmen zusam-
mengebracht. myAbility ist fiir die Organisation und den
Ablauf des Programmes verantwortlich, so dass den Un-
ternehmen keine Mehraufwande entstehen und konkrete
Ansprechpartner definiert sind. Uber ein Semester wer-
den die teilnehmenden Studierende mit Coachings, ,,Mat-
chingdays“ und ,,Job Shadowings“ unterstiitzt.

In diesem Zusammenhang ist insbesondere das ,,Job-
Shadowing“ herauszugreifen, da Studierende praktische
Einblicke in ausgewdhlte Unternehmen erhalten. Die Stu-
dierende lernen Unternehmen {iber einen bestimmten
Zeitraum persdnlich kennen, so dass Beriihrungsdngste
sowohl von Seiten der Studierende als auch von Seiten
der Unternehmen abgebaut werden.
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,unternehmer beraten Unternehmer® in Osterreich

2.3 Ubertragung auf Deutschland

Eine Beratungsorganisation mit wirtschaftlichem Fokus,
die ganzheitlich und nachhaltig berdt und einen Dialog
unter Unternehmen mit dem Inklusionsziel moderiert,
konnte auch in Deutschland das Thema der Barrierefrei-
heit weiter in den Blickpunkt der privaten Wirtschaft rii-
cken. Hierfiir bedarf es Strukturen und Ressourcen, wie
sie bei myAbility vorhanden sind, um die zuvor beschrie-
benen Programme und Methoden in unterschiedlichen
Handlungsfeldern nachhaltig einfiihren und umsetzen zu
konnen.

Hierbei sind insbesondere die bewusstseinsbildenden
Mafinahmen auf Geschéftsfiihrer-Ebene im Sinne ,,Un-
ternehmer beraten Unternehmer* zu nutzen, um bereits
an der Unternehmensspitze ,,Barrieren in den Kopfen*
und Beriihrungsadngste abzubauen. Der Vorteil wiirde in
der Nutzung der ,,gemeinsamen Sprache“ liegen. Dabei
konnten gerade die Einrichtungen, die die Aufsichtsrdte in
deutschen Unternehmen schulen, das Thema Barrierefrei-
heit und Inklusion als Teil der Schulung im Rahmen einer
libergeordneten Diversity-Strategie aufnehmen.

Einen Austausch von Vertretern des Top-Managements
hinsichtlich des Fortschritts der Barrierefreiheit in Unter-
nehmen konnte die Bundesvereinigung der Deutschen
Arbeitgeberverbande (BDA) initiieren — in Ergdnzung zu
den bisherigen Aktivitdten zum Thema Inklusion und der
Unterstiitzung des UnternehmensForums (s. 0. Teil 1).
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Hierfiir sollte ein nationaler Kreis von interessierten Unter-
nehmen einberufen werden, in dem man sich zum Thema
Barrierefreiheit in der Privatwirtschaft nach dem Vorbild
von myAbility und dem Engagement der Essl-Stiftung in
Osterreich austauscht. Eine Initiative kénnte auch von
anderen Wirtschaftsverbdnden, wie etwa den Kammern
in Kooperation mit den Ldnderministerien, ausgehen. Die
Nutzung der Errungenschaften aus Osterreich, auch mit
internationaler Ausrichtung wie dem Zero Project, ware
hierbei hilfreich. Das Zero Project wurde im Jahr 2008 von
der Essl-Stiftung in Osterreich gegriindet und unterstiitzt
die Umsetzung der UN-BRK (https://zeroproject.org/
about-us/).

Die ersten Kooperationen sind bereits gekniipft. Uber die
Berufsgenossenschaft Gesundheitsdienst und Wohlfahrts-
pflege wurden Kontakte zu Unternehmen der Gesundheits-
branche in Deutschland vermittelt. Das Zero-Project bie-
tet fiir Deutschland Chancen zur Weiterentwicklung derin
dieser Studie entwickelten internationalen Dimension des
Themas ,,Inklusion in der Arbeitswelt”.
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3 Menschen mit psychischer Erkrankung

in Israel

3.1 ,Train and Place“ durch

Shekulo Tov

Shekulo Tov ist ein durch das israelische Ministerium fiir
Gesundheit finanziell unterstiitzter Dienstleister, derim
Jahr 2005 gegriindet wurde. Shekulo Tov finanziert sich
zu 75 % aus staatlichen Zuschiissen und zu 25 % aus den
Erlésen, die im Rahmen der ,,Business Units“ (Trainings-
zentren) erzielt werden. Insgesamt sind 430 Mitarbeiter
(Stand August 2019) bei Shekulo Tov beschéftigt (https://
s-tov.org/).

Obwohl Shekulo Tov urspriinglich im Bereich der,,ge-
schiitzten Arbeit” tatig war, steht mittlerweile die Rehabi-
litation und die Re-Integration von Menschen mit psychi-
schen Erkrankungen und anderen Beeintrachtigungen in
den allgemeinen Arbeitsmarkt im Vordergrund. Um die-
ses Ziel zu erreichen, wird ein Paradigmenwechsel ange-
strebt, indem anstatt der Ansétze ,,first train, then place”
oder ,first place, then train“ ein parallel verlaufender An-
satzvon ,train and place praktiziert wird.

In insgesamt sieben ,,Business-Units*“ werden liberwie-
gend Menschen mit psychischen Erkrankungen, die als
nicht erwerbsfahig gelten (Service User), fiir die Aufnah-

me einer Tatigkeit in den allgemeinen Arbeitsmarkt vorbe-

reitet. Die aktuell 6.000 Service User (Stand August 2019)
verteilen sich u. a. auf folgende ,,Business Units“: Second
Hand Biicherldden, Cafés, Second Hand Bekleidungsge-
schafte, Hundeausfiihrservice, Herstellung individuali-
sierter Geschenkartikel.

In Israel sehen verschiedene Gesetze Leistungen fiir Men-
schen mit Behinderung vor. Eines dieser ist das ,,Communi-
ty Law 5760-2000%, das insbesondere in der Rehabilitation
von Menschen mit psychischen Beeintrachtigungen ver-
schiedene Unterstiitzungsmafinahmen bereitstellt, um das
volle berufliche Potential auszuschdpfen. Diese Leistungen
bleiben allerdings auch nach der Vermittlung in den allge-
meinen Arbeitsmarkt erhalten. Die einzige Veranderung,
die mit der Eingliederung in den allgemeinen Arbeitsmarkt
eintritt, ist finanzieller Natur. An Stelle der unterhaltssi-
chernden Ma3nahmen, die die finanzielle Absicherung der
Service User wahrend der Erwerbsunfdhigkeit darstellen,
treten die Gehaltszahlungen der Arbeitgeber.

3.2 Barrierefreiheit und psychi-
sche Erkrankungen

Shekulo Tov hat ein ganzheitliches berufliches Trainings-
programm entwickelt, mit dem eine Vermittlungsquote
von 30 % fiir Menschen mit psychischen Erkrankungen
in den allgemeinen Arbeitsmarkt erzielt wird, von denen
57 % der Service User mindestens ein Jahr beschaftigt
bleiben. Die durchschnittliche Verweildauer bei Shekulo
Tov, bis eine Wiedereingliederung in den allgemeinen Ar-
beitsmarkt erfolgt, betrdgt 1Jahr und 10 Monate.

Insbesondere drei Hauptaspekte prdagen das gute Bei-
spiel aus Israel, die den Ubergang von Menschen mit psy-
chischen Beeintrachtigungen aus der,,geschiitzten Ar-
beitswelt“ in den allgemeinen Arbeitsmarkt férdern und
unterstiitzen:
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Menschen mit psychischer Erkrankung in Israel

Lage und Setting

Die Trainingszentren sind mitten in der ,,Community* plat-
ziert. An viel frequentierten Einkaufszentren oder beleb-
ten EinkaufsstraBBen werden die ,,Geschafte* (Trainings-
zentren) von Shekulo Tov eroffnet, um die Interaktion mit
der Zivilgesellschaft sicherzustellen. Hierbei ist das Set-
ting entscheidend, um zum einen konkurrenzféahig zu sein
und zum anderen geniigend Kunden anzuziehen. Viele
Kunden, die die ,,Geschafte“ aufsuchen, realisieren dabei
nicht, dass sie in einem ,Trainingszentrum fiir psychisch
kranke Menschen® sind. Durch den Austausch in einem
,hormalen® Kontext werden neben den gewiinschten Trai-
ningseffekten fiir die Service User auch Vorurteile und
Berlihrungsdngste gegeniiber Menschen mit psychischen
Erkrankungen abgebaut.

Kontinuitat

Jedes Trainingszentrum ist mit einem ,,Integrations-
team® — bestehend aus einem Geschaftsfiihrer, einem
Rehabilitationsmanager und einem Job Coach - besetzt.
Die Teammitglieder decken unterschiedliche Verantwort-
lichkeiten ab und sind neben dem operativen Geschaft
auch fiir die Belange der Service User verantwortlich. Des

Weiteren dient das ,,Integrationsteam® auch den Arbeitge-

bern als Ansprechkontakt, die Menschen mit psychischen
Einschrankungen beschaftigen mdchten. Dabei dient ins-
besondere der Job Coach als Bindeglied zwischen den Ar-
beitgebern und den Service Usern, da dieser den Prozess
der Wiedereingliederung personlich betreut und vor Ort
an der Arbeitsstelle als Ansprechperson fiir Arbeitgeber,
Mitarbeiter und die Service User zur Verfiigung steht. Die
Vertrauensbeziehung zu dem Job Coach, die in der Reha-
bilitation aufgebaut wird, bleibt aufgrund der durchgangi-
gen Zustandigkeit auch in der Wiedereingliederung in den
Betrieb erhalten.
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Flexibilitat

Innerhalb der unterschiedlichen Trainingszentren stehen
individuell auf die Bediirfnisse der Service User abge-
stimmte Aufgaben zur Verfligung, die unterschiedliche
Schwerpunkte bilden. Der Service User bestimmt das
Tempo, die Art der Tatigkeit sowie den Ablauf der Rehabi-
litation bzw. der Wiedereingliederung in den allgemeinen
Arbeitsmarkt. Aufgrund der intensiven Zusammenarbeit
mit dem Integrationsteam werden individuelle Bediirfnis-
se sowie Fahigkeiten und Defizite des Service Users analy-
siert, um darauf ausgerichtet einen Rehabilitationsplan zu
erarbeiten. Dieses individuell geplante und gemeinschaft-
lich erarbeitete Vorgehen erleichtert den Ubergang in den
allgemeinen Arbeitsmarkt.

Dariiber hinaus kann der Service User im Bedarfsfall auch
flexibel zwischen dem ,,geschiitzten Bereich“ in den Trai-
ningszentren und der Tatigkeit auf dem allgemeinen Ar-
beitsmarkt wechseln. Die Durchldssigkeit dieser ,,zwei
Systeme* ermdglicht einen belastungsadaptierten Uber-
gang. Dabei konnen die Arbeitsanteile auf dem allgemei-
nen Arbeitsmarkt tageweise gesteigert werden und auch
die Riickkehr in den ,,geschiitzten® Bereich ist jederzeit
moglich.



3.3 Ubertragung auf Deutschland

Insbesondere bei Menschen mit psychischen Erkrankun-
gen liegen die Barrieren in der Organisation der Arbeit,
im Zeitmanagement und in der Gestaltung der Arbeitsta-
tigkeit. Stresssituationen, Arbeitsdruck und mangelnde
Vertrauensbeziehungen stellen die grof3ten Herausfor-
derungen in der Wiedereingliederung psychisch kranker
Menschen dar. Dementsprechend erlangt die Vertrauens-

beziehung zwischen dem Integrationsteam und dem Men-

schen mit psychischer Beeintrachtigung eine herausra-
gende Bedeutung, indem die Menschen mit Behinderung
als ,,Kunden“von Anfang an bis zur Vermittlung auf den
allgemeinen Arbeitsmarkt und dariiber hinaus von ein
und demselben Team begleitet und unterstiitzt werden.
Diese Ansdtze sind bereits im Reha-Management der UV-
Trager zu erkennen.

Fiir diese Begleitungskette konnte das Budget fiir Arbeit
nach § 61SGB IX genutzt werden, damit die aufgrund der
Behinderung erforderliche Anleitung und Begleitung am
Arbeitsplatz nach § 61Abs. 2 Satz 1SGB IX von bereits
bekanntem und vertrautem Unterstiitzungspersonal wie
z.B. der Integrationsfachdienste (§ 192 SGB IX) erbracht
werden kann — zumindest bei den Menschen mit Behin-
derung, die dies im Rahmen des Wunsch- und Wahlrechts
kommunizieren.

Das Konzept der durchgdngigen Zustandigkeit von Sheku-

lo Tov zeigt, dass systembedingte Wechsel insbesondere
bei Menschen mit psychischen Erkrankungen zu vermei-
den sind, um die fiir den Erfolg der Wiedereingliederung

erforderliche Vertrauensheziehung zwischen dem Klien-

ten und dem Job Coach zu erhalten.

Menschen mit psychischer Erkrankung in Israel

Des Weiteren bestatigen die Erfahrungen aus Israel, dass
ein konkreter Ansprechpartner fiir die Arbeitgeber in der
Privatwirtschaft — gerade bei Menschen mit psychischen
Erkrankungen — unabdingbar ist. Um Beeintrachtigungen
des operativen Geschafts und Mehrbelastungen der Ar-
beitgeber zu vermeiden, ist eine persdnliche Unterstiit-
zung direkt an der Arbeitsstelle erforderlich, um zeitnah
bei Unregelmafigkeiten vor Ort intervenieren zu kénnen.
Hervorzuheben ist, dass sich die Zustandigkeit der An-
sprechperson vor Ort iber den Einzelfall hinaus an den
Unternehmen ausrichten sollte, sodass jedes Unterneh-
men eine feste Ansprechperson hat, was auch in Deutsch-
land schon lange gefordert wird. Dies dient der Etablie-
rung einer Vertrauensbeziehung. Besonderheiten in den
Unternehmen, die den Prozess der Wiedereingliederung
beeinflussen, werden friihzeitig erkannt und in dem Pro-
zess der Wiedereingliederung beriicksichtigt.

Die Unterstiitzungsleistung in den Unternehmen vor Ort
besteht dabei in regelmafiigen Besuchen und Gespra-
chen, in denen Menschen mit Behinderung in den Mittel-
punkt gestellt werden. Losungsansdtze werden nicht pri-
mar in der Umgestaltung der Arbeitsumgebung, sondern
in den Fdhigkeiten von Menschen mit Behinderung selbst
gesucht. Insbesondere Menschen mit psychischen Er-
krankungen sind auf geeignete Lésungsansdtze angewie-
sen, um Barrieren zu beseitigen.
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4 Innerbetriebliche ,,Diversity*“-Strategie

in China

Das amerikanische Unter-
nehmen FLEX in Zhuhai

4.1

FLEX ist ein amerikanisches Unternehmen mit tiber
200.000 Beschéftigten weltweit, die eine breite Palette
an Elektronikprodukten entwickeln, herstellen und ver-
treiben. Am Standort in Zhuhai (Siid-China) sind 20.000
Menschen beschéftigt, wovon ca. 500 Menschen eine
Behinderung haben (https://flex.com/). Den gréften Teil
bilden dabei Menschen mit einer Hor- und/oder Sprach-
behinderung. Es werden auch Menschen mit anderen kor-
perlichen Einschrankungen sowie zunehmend Menschen
mit Lernschwierigkeiten beschéftigt. Die inklusive Arbeit
fiir Menschen mit Behinderung erlangt in China einen
besonderen Stellenwert, da nach wie vor vielschichtige
Vorurteile gegeniiber Menschen mit Behinderung in der
Gesellschaft verankert sind. Viele Unternehmen in China
stellen trotz der Pflichtquote von 1,5 % keine Menschen
mit Behinderung ein, sondern zahlen stattdessen die
Ausgleichsabgabe.

Die Erfahrungen von FLEX bestatigen, dass das Ziel ei-
ner inklusiven Beschdftigung mit einem betriebsinternen
Paradigmenwechsel einhergeht. Das Bewusstsein, dass
Menschen mit Behinderung ein Recht auf Arbeit haben,

muss tief in der Unternehmensphilosophie verankert sein.

Dabei ist die Unterstiitzung und Uberzeugung des Top-
Managements unabdingbar. Diese sind bei FLEX in Zhuhai
vorhanden, weshalb die Inklusion von Menschen mit Be-
hinderung auf ein hohes Level gehoben wird. Anschau-
liche Videos, die einen Einblick in die Praxis bei FLEX in
Zhuhai eréffnen, sind dem Auftraggeber der vorliegenden
Studie separat ibergeben worden. Aufgrund technischer
Gegebenheiten sind sie dem Abschlussbericht nicht als
Anlage beigefiigt.
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Barrierefreiheit durch innerbetriebliche Strukturen

Bei FLEX werden die Themen Barrierefreiheit und Inklusi-
on strukturell und strategisch in der Abteilung Corporate
Social Responsibility (CSR) im Rahmen einer tibergeord-
neten Diversity und Inklusions-Strategie des Unterneh-
mens verankert. Menschen mit und ohne Behinderung
arbeiten in der CSR — Abteilung bei FLEX in Zhuhai dau-
erhaft und initiieren MaBnahmen, Kampagnen, Trainings
und sonstige Events, um innerbetriebliche Barrieren ab-
zubauen und das inklusive Bewusstsein zu fordern. Des
Weiteren werden drei Job Coaches und vier Trainer fiir
Gebdrdensprache in Vollzeit beschaftigt. Durch den Aus-
tausch mit anderen Unternehmen und Netzwerkpartnern
werden Best Practice-Beispiele geteilt, um gegenseitig
von den gemachten Erfahrungen zu profitieren. Nachfol-
gend werden stellvertretend zwei Ansdtze beschrieben,
die bei FLEX in Zhuhai umgesetzt werden.

Unterricht in Gebardensprache im Unternehmen

Da bei FLEX Hor- bzw. Sprachbehinderungen den Grofteil
dervorhandenen Behinderungsarten abbilden, sind bau-
liche Barrieren weniger das Problem. Vielmehr zeigen sich
die Probleme in der Verstandigung mit den Kollegen und
den Vorgesetzten. Bei FLEX wurden deshalb innerbetrieb-
liche Strukturen geschaffen, um diese speziellen Barrie-
ren zu beheben.

Hierfiir wurden ausgebildete Trainer fiir Gebdrdensprache
eingestellt. Zum einen dienen diese als Dolmetscher und
zum anderen werden Vorgesetzte und Kollegen in regel-
mafig stattfindenden Unterrichtseinheiten in den Grund-
ziigen der Gebdrdensprache unterrichtet. Die Teilnahme
fiir Vorgesetzte und Mitarbeitende in Schliisselpositionen
wie z.B. in der Personalabteilung ist verpflichtend. Darii-
ber hinaus ist die Teilnahme auf freiwilliger Basis moglich.
Eine Unterrichtsstunde dauert in der Regel 45 — 60 Minu-
ten und findet wahrend der Arbeitszeit statt. Fiir die Zeit
des Unterrichts erfolgt eine Arbeitsfreistellung.


https://flex.com/

Unternehmensinterne Werkstatt fiir Menschen mit
Lernschwierigkeiten

In China leben liber sechs Millionen Menschen mit Lern-
schwierigkeiten. Aufgrund stark ausgepragter Stigma-
tisierung bleiben viele von ihnen zu Hause, ohne am
Leben in der Gesellschaft teilzunehmen. Die Organi-
sation ,,Taicang Inclusion Factory“, die 2015 in Taicang
gegriindet und durch die Bertelsmann-Stiftung ausge-
zeichnet wurde, hat das Ziel, die Inklusion von Men-
schen mit Lernschwierigkeiten durch gezieltes Training
in die Gesellschaft und in das Arbeitsleben zu unterstiit-
zen (https://www.bertelsmann-stiftung.de/de/unsere-
projekte/deutschland-und-asien/projektnachrichten/
more-than-a-market-2019/).

Im Jahr 2018 begann eine Zusammenarbeit zwischen der
»laicang Inclusion Factory“ und FLEX am Standort in Zhuh-
ai. In diesem Zusammenhang wurde das Projekt ,,FLEX
Inclusion Factory“ ins Leben gerufen. Menschen mit Lern-
schwierigkeiten werden hierbei nach einer intensiven Be-
rufsvorbereitung durch die ,Taicang Inclusion Factory“ als
gleichwertige Mitarbeitende — auch in der Bezahlung ihrer
Arbeitsleistung — in der Mechanical Inclusive Factory (MIF)
bei FLEX eingestellt.

Die Mechanical Inclusive Factory stellt dabei einen ge-
schitzten Arbeitsbereich innerhalb des Unternehmens
FLEX dar, ohne dass die dort beschéftigten Mitarbeitenden
von der restlichen Belegschaft separiert sind. Dement-
sprechend handelt es sich bei der MIF um eine Werkstatt
fuir Menschen mit Behinderung, die direkt im Unterneh-
men angesiedelt ist. Der Gedanke einer inklusiven Beleg-
schaft wird gefordert, da Pausen gemeinsam verbracht
und Gemeinschaftsraume inklusiv genutzt werden.

Innerbetriebliche ,,Diversity“-Strategie in China

4.2 Ubertragung auf Deutschland

Barrierefreiheit gehdrt neben Themen wie Klimawandel
und Umweltschutz zu dem ganzheitlichen Ansatz der
Nachhaltigkeitsziele der Vereinten Nationen (,Sustaina-
ble Development Goals*). Die Schaffung von ganzheitli-
chen Strukturen in der Unternehmensorganisation fordert
den Abbau von Barrieren fiir Menschen mit Behinderung
in der Privatwirtschaft. Dazu sollte Barrierefreiheit nicht
isoliert, sondern als Bestandteil einer iibergeordneten Di-
versity-Strategie betrachtet werden. Dies reduziert Diskri-
minierungen von Minderheiten — egal ob sie Frauen oder
Manner, jung oder alt sind oder eine Behinderung haben.

Diese dauerhafte Verankerung von Barrierefreiheit in einer
sozialen Unternehmensstruktur unterstiitzt die Bereitstel-
lung finanzieller, zeitlicher und personeller Ressourcen,
die fiir eine nachhaltige und konsequente Umsetzung von
Barrierefreiheit dringend erforderlich sind. Dieser ganz-
heitliche Ansatz dient Unternehmen in Deutschland als
Vorbild, Barrierefreiheit als Teil des Gesundheitsmanage-
ments in Unternehmen aufzufassen, wozu auch der Ar-
beits- und Gesundheitsschutz in Betrieben zdhlt. Denn
gemaR dem ArbSchG sind alle Arbeitgeber in Deutschland
zur Einhaltung von Sicherheitsstandards am Arbeitsplatz
verpflichtet. In diesem Zusammenhang beraten einige
UV-Trager die Mitgliedsbetriebe schon jetzt in Themen der
Barrierefreiheit (s. 0. Teil 1).

Um die Gebdrdensprache in den Betrieben der Privatwirt-
schaft, so wie bei FLEX, auch in Deutschland zu verbrei-
ten, konnten Trainer fiir Gebdrdensprache in den Unter-
nehmen bei einer bestimmten Anzahl an Menschen mit
Hor- bzw. Sprachbehinderung aus dem Ausgleichsfonds
finanziert werden. Dies wiirde Barrieren in der Kommuni-
kation mit Vorgesetzten und Kollegen abbauen und das
Miteinander starken. Unter Einbeziehung der ergédnzen-
den unabhdngigen Teilhabe Beratungsstellen kdnnte eine
professionelle, nachfrageorientierte und flachendecken-
de Abdeckung sichergestellt werden. Dies konnte in ei-
nem weiterfilhrenden Projekt erprobt werden.
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Innerbetriebliche ,,Diversity“-Strategie in China

In Kooperation mit ausgewahlten Werkstatten in Deutsch-
land konnten innerbetriebliche Pilotprojekte in grofieren
Unternehmen in Deutschland getestet werden, etwa in
Inklusionsbetrieben bzw. Inklusionsabteilungen (§ 215
SGB IX). Die Etablierung von in Unternehmen angesiedel-
ten ,Werkstatten®, so wie bei FLEX praktiziert, erleichtern
den Ubergang von Menschen mit Lernschwierigkeiten in
den allgemeinen Arbeitsmarkt. Durch eine intensive Be-
gleitung durch sog. Jobcoachs werden Mehraufwande fiir
Unternehmen und Stérungen des Betriebsablaufes ver-
mieden. Hierfiir sind in Absprache mit der Bundesarbeits-
gemeinschaft fiir Unterstiitzte Beschaftigung Ressourcen
aufzustocken, um Menschen mit Lernschwierigkeiten in
einer Pilotphase in die Tatigkeiten des allgemeinen Ar-
beitsmarktes einzubinden. Neben dem Budget fiir Ar-
beit konnten Eingliederungszuschiisse nach § 50 Abs. 4
SGB IX durch die gesetzliche Rentenversicherung, die
Bundesagentur fiir Arbeit und die gesetzliche Unfallversi-
cherung sowie nach § 185 Abs. 3 Nr. 2e SGB IX durch die
Integrationsamter generiert werden, um den teilnehmen-
den Unternehmen finanzielle Anreize anzubieten.
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5 Benchmarking durch Assessment

in den USA

5.1 Disability Equality Index von

Disability IN und AAPD

Der Disability Equality Index (DEI) ist genau wie der Perfor-
mance Check von myAbility (s. 0. 2) ein Benchmark-tool,
das der Einstufung von Unternehmen im Bereich Barri-
erefreiheit und Inklusion am Arbeitsplatz dient. Der DEI
wurde im Jahr 2012 von Disability IN und American Asso-
ciation of People with Disabilities (AAPD) eingefiihrt und
im Jahr 2014 im Rahmen eines Pilotprojektes gestartet, an
dem 48 Unternehmen teilgenommen haben. Disability IN
und AAPD sind non-profit Organisationen, die sich fiir die
Rechte und die Inklusion von Menschen mit Behinderung
in den Arbeitsmarkt einsetzen. Die Erstellung der Fragen,
die Durchfiihrung der Priifung und die Auswertung erfolgt
durch Disability IN und AAPD in Zusammenarbeit mit ei-
nem ernannten DEI Beratungsgremium und einer Gruppe
freiwilliger Experten aus den Bereichen Wirtschaft, Unter-
nehmenspolitik und Sozialpolitik (Geschéftsfiihrer, au-
Benpolitische Experten, Anwdlte/Vertreter von Menschen
mit Behinderung). Weitere Informationen sind unter
https://www.disabilityequalityindex.org/ zu finden.

Im Jahr 2018 haben sich 145 Unternehmen und im Jahr
2019 180 Unternehmen am Index beteiligt, die sich auf
verschiedene Gewerbebranchen verteilen, wovon ins-

gesamt 8.693.591 Beschiftigte in diesen Unternehmen
profitieren.

5.2 Barrierefreiheit durch
Assessment

Der DEI unterstiitzt Unternehmen, vorhandene Strukturen

und gegenwdrtige Aktivitdten in Bezug auf Barrierefreiheit

zu bewerten. In einem Audit wird die aktuelle Situation im

Unternehmen anhand unterschiedlicher Priifkategorien

erhoben:

e Unternehmenskultur und Fithrung

« Unternehmenszugang

» Einstellungspraktiken

» Gesellschaftliches Engagement & Unterstiitzungs-
dienste

» Lieferantenvielfalt

» Auslandsbeziehungen (werden nicht bewertet)

Die beteiligten Unternehmen beantworten mehrere Fra-
gen aus den o.g. Priifkategorien und erhalten eine Be-
wertung, aus der resultiert, wie ,,gut® sie sich beziiglich
Barrierefreiheit und Inklusion positionieren und wo Ver-
besserungspotentiale liegen. Die Skala der Bewertung
reicht von 0 bis 100. Unternehmen, die eine Bewertung
von 80 Punkten oder mehr erreichen, werden als sog. Top-
Score Unternehmen in einem o6ffentlich einzusehenden
Ranking gefiihrt. Die Unternehmen, die einen Score von
80 Punkten nicht erreichen, erhalten eine fachspezifische
Beratung, um vorhandene Defizite zu beseitigen und das
Ziel von 80 Punkten zu erreichen.

Ein Uberblick der unterschiedlichen Priifkategorien und

der jeweils zu erreichenden Punkte sind unter https://
www.disabilityequalityindex.org/fags zu finden.
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5.3 Ubertragung auf Deutschland

Die Verankerung der Barrierefreiheit und Inklusion als
Qualitatsmerkmal in der Unternehmensbewertung starkt
das Bewusstsein im Top-Management und erdffnet neue
Moglichkeiten, unternehmensinterne Barrieren abzubau-
en und noch nicht genutzte Potentiale zu erschlieBen.

Um diese Ziele zu erreichen, sind entsprechende Struktu-
ren und Prozessabldufe zu etablieren und Best Practice-
Beispiele zu fordern, weshalb der DEI laut den Griindern
auch geschaffen wurde. Durch die Erhebung des IST-Zu-
standes erhalten Unternehmen einen Uberblick iiber die
Ausgangssituation, an der kiinftige MaBnahmen und Stra-
tegien ausgerichtet werden konnen. Dariiber hinaus dient
das Ranking von inklusiven Unternehmen auch Menschen
mit Behinderung, potentielle Arbeitgeber ausfindig zu
machen. Eine Verkniipfung von zu entwickelnden Bewer-
tungssystemen im Kontext der Barrierefreiheit in Unter-
nehmen mit der Zertifizierung im Rahmen des Arbeits-
schutzes ,,Sicher mit System* oder dem,,ORGAcheck” der
Gemeinsamen Deutschen Arbeitsschutzstrategie (GDA)
erscheint sinnvoll.

Des Weiteren kénnte ein solcher Index fiir Unternehmen
in Deutschland auch genutzt werden, um Anreizsysteme
fiir Unternehmen zu etablieren, die iiber den anlassbezo-
genen Einzelfall hinausgehen. Hiermit kdnnten Unterneh-
mer in Deutschland, die bereits Barrierefreiheit in ihren
Unternehmenszielen, etwa auf der Grundlage von Inklusi-
onsvereinbarungen (§ 166 SGB IX), verankern, strukturell
gefordert werden. Der ,,Grad der Barrierefreiheit* eines
Unternehmens konnte anhand eines solchen Bewertungs-
tools wie dem DEI erhoben und erfasst werden, um daran
staatliche Forderleistungen zu kniipfen. Finanzielle Zu-
schiisse fiir Unternehmen, die in die vorausschauende
strukturelle Barrierefreiheit investieren, konnten beim Er-
reichen eines (iber den DEI bestimmten ,,Grades” u. a. aus
der Ausgleichsabgabe unterstiitzt werden.
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Der sozialpolitische Vorteil von Investitionen der Unter-
nehmen in die strukturelle barrierefreie Gestaltung be-
steht darin, dass der Bedarf individueller Anpassungen,
die oftmals kostspieliger und zeitintensiver in der Um-
setzung sind, reduziert wird. Zudem wird ein neuer For-
deransatz erschlossen, der iiber das ,,Strafsystem der
Ausgleichsabgabe® hinausgeht. Eine weitere Fordermog-
lichkeit konnte sich im Rahmen der Kreditgewadhrung mit
Sonderkonditionen widerspiegeln, etwa durch Nachlds-
se oder langere Laufzeiten der KfW-Bank. Dazu bietet die
gesetzliche Unfallversicherung mit ihren Anreizsystemen
etwa gem. § 162 Abs. 2 SGB VIl einen libertragbaren An-
satz. Auch die Vergabe offentlicher Auftrage kdnnte u. a.
an das Kriterium der generellen Barrierefreiheit eines Un-
ternehmens gebunden werden, um besonders barriere-
freie Unternehmen in der Vergabe bestimmter Auftrage zu
bevorzugen. Nicht zuletzt konnen auch steuerliche An-
reize, wie etwa bei der Gesundheitsforderung, Betriebe
in der Umsetzung dervorausschauenden Barrierefreiheit
unterstitzen.



6 Fortschritt durch Kooperationen

in England

6.1 Kooperationsmodell der

Lloyd Banks Group

Die Lloyd Banks Group (LBG) im Vereinigten Kénigreich
mit Sitz in London hat beziiglich der fiir die Barrierefreiheit
wichtigen Anpassungen von Arbeitspldtzen fiir Beschaf-
tigte mit Behinderung ein auf Kooperation ausgerichtetes
Modell eingefiihrt. Ausschlaggebend war eine Mitarbeiter-
befragung im Jahr 2009, die die Unzufriedenheit der Be-
schaftigten aufzeigte: Arbeitsplatzanpassungen dauerten
zu lange und beruhten oft auf persdnlichen Beziehungen
im Unternehmen. Die Entscheidungen waren zudem nicht
transparent und nachvollziehbar. Dariiber hinaus deckte
die Versorgung nicht den individuellen Bedarf ab.

Diese Umfrage fiihrte dazu, dass die LBG im Jahr 2010 mit
der Unterstiitzung von Microlink, einem externen Dienst-

leister, einen Umstrukturierungsprozess einleitete, derin
zwei weiteren Phasen (2011 und 2013) optimiert wurde.

Microlink (https://www.microlinkpc.com) ist ein Service
Provider aus Southampton, der sich auf die Herstellung ei-
ner barrierefreien und bedarfsgerechten Arbeitsumgebung
spezialisiert hat. Neben der Beratung im individuellen
Einzelfall, indem praktische Losungen zur Beseitigung von
Barrieren am Arbeitsplatz angeboten werden, begleitet
Microlink auch die Umstrukturierungsprozesse in den Un-
ternehmen, um die Durchfiihrung von Arbeitsplatzanpas-
sungen zu optimieren. Hierfiir wird die Ausgangssituation
erhoben und das Unternehmen aktiv in der Umsetzung der
Veranderungsprozesse begleitet, um den Umgang mit Ar-
beitsplatzanpassungen zu professionalisieren.

Mit der Unterstiitzung des Business Disability Forums in
London, einer dem UnternehmensForum in Deutschland
vergleichbaren Einrichtung, wurde der Umstrukturierungs-
prozess bei der LBG begleitet. Die Studie ist 6ffentlich
einzusehen: https://businessdisabilityforum.org.uk/
media-centre/news/case-study-lloyds-banking-group-
transforms-workplace-adjustments-process/

6.2 Barrierefreiheit durch unter-
nehmensinterne Strategie

Fiir die Umsetzung einer systematisch ausgerichteten Un-
ternehmensstrategie ist insbesondere die Beteiligung ei-
nes Mitglieds der Geschaftsfiihrung erforderlich, um rele-
vante Beteiligte im Unternehmen abteilungsiibergreifend
zu Uberzeugen. Des Weiteren ist eine konkrete Fachper-
son (,,one stop shop expert®) im Unternehmen zu benen-
nen, die die Gestaltung der Anpassungsprozesse beglei-
tet und die Kommunikation zwischen den verschiedenen
Abteilungen sicherstellt.

Hierdurch werden Barrieren in den Unternehmen und im
Verhdltnis zu den Tragern der sozialen Sicherung abgebaut,
die in der Beschaffung von Hilfsmitteln und der Durchfiih-
rung von Arbeitsplatzanpassungen auftreten kdnnen.

Durch die gestrafften und zentralisierten Prozesse sowie
die Benennung eines Gesamtverantwortlichen innerhalb
des Unternehmens werden Fachwissen und Erfahrungen
gebiindelt und stérende Schnittstellen vermieden. Pass-
genaue Losungen fiir Beschéftigte mit Behinderung wer-
den angestrebt, die tiber das rechtlich vorgegebene Maf
hinausgehen. Dieses Vorgehen beruht unter anderem auf
der Vertrauensbeziehung zu den Beschaftigten und einer
individuellen Bedarfspriifung. Ein beschleunigtes Anpas-
sungsverfahren endet nach dem Erstkontakt, sofern kein
weiterer Beratungsbedarf besteht. Die Erstellung eines
von dem Unternehmen vorab genehmigten Katalogs an
Anpassungsmoglichkeiten bietet fiir solch schnelle Ent-
scheidungen eine Orientierung.

Die LBG-zentralisierte Finanzierung aller Arbeitsplatzan-
passungen erhdht zusatzlich die Transparenz in der Ent-
scheidungsfindung, was auch den Genehmigungsprozess
erleichtert und zum Biirokratie-Abbau fiihrt. Das Budget
einzelner Abteilungen des Unternehmens wird nicht mehr
belastet, so dass Vorgesetzte nicht iber Arbeitsplatz-
anpassungen entscheiden miissen. Da sich der konkrete
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Bedarf von Beschdaftigten mit Behinderung an den konkre-
ten Anforderungen des Arbeitsplatzes orientiert und nicht
allein von der Diagnose und der Verordnung der Arzte ab-
hangt, findet eine auf der UN-BRK basierende und unter-
stlitzte Abkehrvon dem medizinischen Modell der Behin-
derung statt. Durch die Bedarfsbemessung, die {iber das
individuelle Defizit hinausgeht, wird ein Umdenken in den
Unternehmen in Bezug auf Menschen mit Behinderung
angestofien, was wiederum Barrieren in den Képfen der
Beteiligten beruflicher Teilhabe abbauen hilft.

6.3 Ubertragung auf Deutschland

Mit der ErschlieBung unternehmensinterner Strukturen,
der Benennung klarer Zustandigkeiten und der Einfiihrung
zentralisierter Prozessabldufe erhalten auch Unternehmen
in Deutschland die Chance, zeitnah und unabhéngig von
den Tragern der sozialen Sicherung auf den Bedarf an Ar-
beitsplatzanpassungen in den Betrieben zu reagieren. Un-
abhdngig von Kostenentscheidungen der Rehabilitations-
trager im Einzelfall konnten Unternehmen, auch auBerhalb
der Bankenbranche, zeitnahe Losungen selbst organi-
sieren, um ihren Beschdftigten mit Behinderung die Aus-
tibung einer bedarfsgerechten Tatigkeit zu ermoglichen.

In Anlehnung an das Bundesteilhabegesetz miisste in
diesen Fillen eine nachtragliche Kostenerstattung, ins-
besondere bei grofieren Investitionen, durch die Reha-
bilitationstrager ermoglicht werden. Ein in Anlehnung an
das ,,Personliche Budget“ ausgestaltetes, neu zu regeln-
des sog. betriebsbezogenes Budget kommt als geeignete
Mafinahme in Betracht. Fragen der Zusténdigkeiten unter
den Rehabilitationstragern diirften demnach kiinftig nicht
mehr die Wiedereingliederung von Menschen mit Behin-
derung beeintrachtigen, da Unternehmen nach dem Ab-
lauf einer bestimmten Frist auf der Basis eigener Struktu-
ren tatig werden kdnnen.

Das systematische Vorgehen bei Arbeitsplatzanpassun-
gen, die direkt von Unternehmen organisiert werden, zahlt
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sich auch finanziell aus. Laut Microlink werden hierdurch
krankheits- bzw. behinderungsbedingte Abwesenheiten
um 76 % reduziert. Allein die Reduktion der Abwesen-
heitszeiten, die aus nicht- bedarfsgerechten Tatigkeiten
resultieren, generieren das 2,5 fache an Return on Invest-
ment bei einem investierten Pfund. Durch die Ausiibung
einer bedarfsgerechten Tatigkeit steigt zudem die Mitar-
beiterzufriedenheit, wodurch die Mitarbeiterfluktuation
abnimmt. Das positive Betriebsklima kann sich in einer
gesteigerten Produktivitdt widerspiegeln. Dariiber hinaus
konnen durch die zentralisierte Beschaffung von Hilfsmit-
teln zur beruflichen Teilhabe und die Durchfiihrung erfor-
derlicher Anpassungen Kosten eingespart werden.

Die Unterstiitzung durch externe Dienstleister bietet auch
und gerade kleinen und mittelstandischen Unternehmen
(KMU) eine Moglichkeit, auf bereits vorhandene Struktu-
ren zuriickzugreifen, um die Barrierefreiheit in eigenen
Arbeitsstatten voranzutreiben. Wissensliicken in Bezug
auf Inklusion und Barrierefreiheit kdnnen auf der Basis
dervorhandenen Expertise externer Dienstleister leichter
geschlossen werden.

In Deutschland existieren Kompetenzzentren fiir Hilfsmit-
telim Rahmen der medizinischen Versorgung, etwa bei
den Krankenkassen. Trotz der Ansprechstellen nach § 12
Abs. 1Satz 3 SGB IX und den Integrationsfachdiensten
nach § 192 SGB IX fehlt es aber an flachendeckenden und
auf die strukturelle Barrierefreiheit in den Betrieben der
Privatwirtschaft ausgerichteten Beratungsangeboten zur
beruflichen Teilhabe. Das gilt auch und gerade fiir Arbeits-
platz-Anpassungen. Hierfiir miissten in Deutschland struk-
turelle Rahmenbedingungen geschaffen werden, indem
personelle Ressourcen erhdht und die Beratung von Unter-
nehmen der privaten Wirtschaft in den Mittelpunkt 6ffent-
licher bzw. privater Beratungsstellen geriickt werden, etwa
in den Integrationsamtern. Die vom BMAS finanziell ge-
forderte ,,Deutsche Vereinigung fiir Rehabilitation“ (DVfR)
kdnnte zu diesem Thema einen Vorschlag erstellen, wie
die oben beschriebenen Kooperationsmodelle unter Be-
riicksichtigung bereits vorhandener Beratungsressourcen
in Deutschland umgesetzt werden kénnen.



7 Innovative Heimarbeit

in Malaysia

71 Telearbeit bei Genashtim

Genashtim (https://genashtim.com/) ist ein cloud-basier-
tes Unternehmen, das in Singapur und Malaysia registriert
ist. Hervorzuheben ist, dass alle Beschaftigten des Unter-
nehmens, ob mit oder ohne Behinderung, von zu Hause
aus arbeiten. Ein Biiro gibt es nicht.

Thomas NG, selbst jahrelang im Vorstand internationaler
Unternehmen tatig, hat Genashtim im Jahr 2009 gegriin-
det. Ein Besuch in einer philippinischen Blindenschule
inspirierte NG, dass das volle Potential von Menschen
mit Behinderung durch wenige Anpassungen erschlossen
werden kann. Da insbesondere das Pendeln von und zur
Arbeitsstatte fiir Menschen mit Behinderung eine grofie
Herausforderung darstellt, stellte NG das Arbeiten von

zu Hause in den Mittelpunkt seines Geschéftskonzeptes.
Auf dieser Basis wurde Genashtim gegriindet. Genashtim
bietet multinationalen Konzernen, Regierungsorganisa-
tionen und Akademien E-Learning Managementsysteme,
Sprachkurse sowie allgemein unterstiitzende Dienstleis-
tungen wie Datenverwaltung und PC-Support an. Zudem
wird in Kooperation mit einer der lvy Universitaten (Cor-
nell University) ein Bildungsprogramm fiir Fihrungskrafte
angeboten.

Durch den Einsatz technologischer Innovationen erschuf
NG eine Arbeitsumgebung, in der Menschen mit unter-
schiedlichen Behinderungen arbeiten und miteinander
kommunizieren kénnen, indem Mitarbeiter auf der gan-
zen Welt vernetzt werden. Mitarbeitende aus mehr als
zehn verschiedenen Landern sind iber fiinf Kontinente
verteilt, wodurch die Verfiigharkeit der Serviceleistungen
fiir Unternehmen an 365 Tagen im Jahr und 24 Stunden
am Tag gewdhrleistet ist. 70 % der Mitarbeitenden haben
eine Behinderung und 25 % sind Fliichtlinge. Viele Mitar-
beitenden von Genashtim wohnen in l[andlichen Gebie-
ten, da fiir diese Zielgruppe das Arbeiten aus dem ,,Home-
office” mitunter die einzige Moglichkeit darstellt, auf dem
allgemeinen Arbeitsmarkt tatig zu werden.

7.2 Barrierefreiheit durch techno-
logische Innovationen

Genashtim nutzt vorhandene (Dragon, Whatsapp, Skype,
Google Drive, Yahoo, Dropbox etc.) sowie selbst entwi-
ckelte Technologien (Training-Plattformen, E-Learning-
Plattformen, Bildschirmlesegerate, Spracherkennungen),
um Barrieren abzubauen, von denen Menschen mit Be-
hinderung betroffen sind. Die Kombination dieser techni-
schen ,,Werkzeuge* gestaltet die Arbeitsumgebung (eco
virtual working environment) von Genashtim. Da die Be-
schaftigten von Genashtim in der Regel nicht die Méglich-
keit haben, sich personlich zu treffen, wurde zudem ein
virtuelles Forum eingerichtet, in dem sie sich abteilungs-
ubergreifend austauschen (G-Tribe: https://www.youtube.
com/watch?v=kCBHnblHBAO&feature=youtu.be).

Zu Beginn des Beschaftigungsverhdltnisses durchlaufen
alle Beschaftigten ein ,,Training®, das von Genashtim kon-
zipiert wurde und durchgefiihrt wird. In diesem Training
werden die Beschaftigten auf die technischen Heraus-
forderungen des ,virtuellen Biiros“ vorbereitet. Die Be-
nutzung der einzelnen technischen ,Werkzeuge“ sowie
die Moglichkeiten der praktischen Anwendung werden
aufgezeigt. In der Auswahl neuer Mitarbeitenden werden
deshalb auch digitale Fahigkeiten rein akademischen Ab-
schliissen vorgezogen.

Neben den technischen Innovationen wurde auch auf die
Entwicklung einer Unternehmenskultur Wert gelegt, die
die Besonderheiten der Telearbeit beriicksichtigt. Durch
Trainings, Briefings und Interviews werden die Mitarbei-
tenden in ihrer personlichen Situation abgeholt und auf
die Aufgaben des Unternehmens vorbereitet. Arbeitspro-
zesse werden individuell auf die Fahigkeiten der Beschaf-
tigten abgestimmt. Hierbei spielt auch die Zusammenset-
zung der Abteilungen eine entscheidende Rolle, indem
die Teams so besetzt werden, dass die individuellen Ein-
schrankungen eines Einzelnen durch die Fahigkeiten ei-
nes Anderen kompensiert werden.
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7.3 Ubertragung auf Deutschland

Das Arbeiten aus dem ,,Homeoffice“ ist ein Thema, das
nicht nurin Deutschland kontrovers diskutiert wird. Uber
die Vor- und Nachteile der Telearbeit sind sich auch die
Verantwortlichen der vorliegenden Studie bewusst. Arbeit
bedeutet schliefilich neben dem Erwerb des Lebensunter-
haltes auch die Interaktion mit Arbeitskollegen. Die Auf-
nahme des Beispiels von Genashtim bedeutet deshalb
nicht, den Austausch herkommlicher Arbeitsformen durch
Telearbeit in Deutschland zu propagieren. Stattdessen
konnte aber das Beispiel Genashtim fiir Unternehmen

in Deutschland einen zusatzlichen Anreiz bieten, die Te-
learbeit starker als bisher als Erganzung zur ,,Bliroarbeit*
zu ermdoglichen, um durch die Beseitigung der Barrieren
auf dem Arbeitsweg und auf der Arbeitsstatte mehr Men-
schen mit Behinderung zu beschéftigen. § 164 Abs. 4
Satz 1Nr. 4 SGB IX enthdlt bereits einen entsprechenden
Anspruch. GemaB § 166 SGB IX kénnte Telearbeit auch in
den Inklusionsvereinbarungen geregelt werden.

Derinklusive Ansatz, wie er bei Genashtim praktiziert
wird, verdeutlicht, dass der addquate Einsatz technischer
Moglichkeiten die zielgerichtete Kommunikation auch
auBBerhalb des traditionell raumlichen Kontaktes mit Men-
schen (Kollegium/Kunden) ermdglicht. Wie bereits in der
Einleitung der Studie erwdhnt, sind die Beispiele aus dem
Ausland an die in Deutschland existierenden Verhéltnisse
anzupassen, so dass sich Unternehmen in Deutschland
auf andere Rahmenbedingungen einstellen miissen, als
dies bei Genashtim der Fall ist. Dennoch existieren auch
in Deutschland sowohl auf dem Weg zur Arbeit als auch in
den Arbeitsstatten immer noch Barrieren, die eine Grof3-
zahlvon Menschen mit Behinderung von der Aufnahme
einer beruflichen, sozialversicherungspflichtigen Tatigkeit
abhalten. Dementsprechend konnte die Telearbeit eine
immer wichtigere Option darstellen, Barrieren abzubau-
en und die Beschaftigung von Menschen mit Behinde-
rung auf dem allgemeinen Arbeitsmarkt in Deutschland zu
erleichtern.
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Das Beispiel Genashtim zeigt indes deutlich, dass im Rah-
men der Telearbeit die Nutzung technischer Ressourcen
allein nicht ausreichend ist. Die Anpassung unterneh-
mensinterner Prozesse sowie die Entwicklung einer auf
die Besonderheiten der Telearbeit ausgerichteten Unter-
nehmenskultur sind genauso bedeutend, um die Telear-
beit im Sinne der Beschiftigten und der Unternehmer
erfolgreich implementieren zu kénnen. Insbesondere Fiih-
rungskrafte sind zu sensibilisieren und weiterzubilden,
um die Gefahren, die sich aus dieser Arbeitsform ergeben
konnen, frithzeitig zu erkennen, damit sich die Chancen,
die mit dieser Arbeitsform einhergehen, entfalten kdnnen.
Bei der Umsetzung in Deutschland bieten die Riickmel-
dungen der Mitarbeitenden von Genashtim auf die Frage,
inwiefern das Arbeiten von zu Hause eine ,,Ausgrenzung®
darstellt (Anlage 11), eine Orientierungshilfe.



in Russland

8.1 ,Disability Skills* der

Stiftung ,,ACT NOW*

Das von der Stiftung ,,ACT NOW“ (www.fond-deystvuy.ru)
entwickelte ,,Disability Skills“ ist ein interaktives Training,
um Vorurteile, Unsicherheiten und Angste in der Wahrneh-
mung von und im Umgang mit Menschen mit Behinderung
zu beseitigen. Sofya Pak, die Griinderin der Trainings, die
selbst eine Sehbeeintrachtigung hat, war in die Entwick-
lung des Trainings hauptverantwortlich eingebunden. Ba-
sierend auf ihrer 20-jahrigen Berufserfahrung entschied
sich Pak einen eigenen innovativen Ansatz zu entwickeln,
der Uber die Vermittlung theoretischer Kenntnisse hinaus-
geht. Das Training verfolgt einen bewusstseinsbildenden
Ansatz, der auf die praktische Erfahrung setzt, um Barrie-
ren in den Képfen der Menschen abzubauen. Dieses Trai-
ning wird nicht nurin Unternehmen und sonstigen Orga-
nisationen, sondern auch in Schulen und Universitaten
durchgefiihrt.

Die Stiftung ,,ACT NOW* wurde von jungen Menschen ins
Leben gerufen, die trotz Behinderung ein aktives Leben
fiihren. Griinderin ist Olga Loeva, die selbst im Rollstuhl
sitzt und ebenfalls bei der Entwicklung des interaktiven
Trainings mitgewirkt hat.

8.2 Barrierefreiheit durch
interaktives Training

An fiinf verschiedenen Stationen, die auf unterschiedli-
che Behinderungsarten ausgerichtet sind, erhalten die
Teilnehmer die Moglichkeit, in den aktiven Dialog mit
betroffenen Menschen zu treten. Die Teilnehmer, in der
Regel Mitarbeitende und Fiihrungskrafte eines Unterneh-
mens, erhalten einen Einblick in die Alltagsgestaltung
von Menschen mit unterschiedlichen Einschrankungen.
An verschiedenen Stationen werden temporadr bestimmte
Einschrankungen simuliert. Das Potential von Menschen

Bewusstseinsbildung durch Training

mit Behinderung, die in der Uberwindung vielschichtiger
Herausforderungen des Alltags auf teilweise kreative L6-
sungsansdtze angewiesen sind, wird durch die eigene Er-
fahrung besonders deutlich. Basierend auf dieser leben-
digen Erfahrung werden die Teilnehmer durch die Trainer
an den verschiedenen Stationen geleitet, um einen neuen
Standpunkt in Bezug auf Diversitat und Inklusion einzu-
nehmen und den eigenen Blickwinkel in Bezug auf das
Potential von Menschen mit Behinderung zu erweitern.
Ein entscheidender Teil des interaktiven Trainings ist die
im Anschluss an den praktischen Teil stattfindende Ab-
schlusssitzung. Fiir diese versammeln sich alle Mitwirken-
den zu einem gemeinsamen Austausch, um den Teilneh-
mern noch einmal die Moglichkeit zu bieten, gemachte
Erfahrung auszutauschen und neue Eindriicke zu thema-
tisieren. Ein personlicher Austausch mit den Trainern ist
ebenfalls moglich, sofern personliche Befindlichkeiten
einen geschiitzten Rahmen erfordern.

Die Trainer an den jeweiligen Stationen haben selbst alle
eine Behinderung, was nach Meinung der Griinderin wich-
tig ist. Die Weitergabe der eigenen Geschichte erhoht die
Authentizitdt und verbessert den Zugang zu den Teilneh-
mern. Das Training wiirde laut Pak ansonsten nicht die
gleiche Wirkung entfalten. Die eigene Betroffenheit unter-
stiitzt die Fahigkeit, mit Menschen in Kontakt zu treten.
Pak kennt jeden einzelnen Trainer persdnlich. Durch Inst-
ruktionen und personliche Einweisungen der Trainer wird
sichergestellt, dass alle Trainer tiber den gleichen Wis-
sensstand verfiigen und das gleiche Ziel verfolgen.

Eine staatliche Unterstiitzung in Russland gibt es derzeit
nicht. Stattdessen werden die Kosten des Trainings durch
die Unternehmen bezahlt. Eine Trainingseinheit kostet
ca. 1.000 EUR, zzgl. der Erstattung der Reisekosten fiir die
Trainer. Ca. zehn Firmen haben in Russland von diesem
Angebot bereits Gebrauch gemacht.
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Bewusstseinsbildung durch Training in Russland

In den Dialogen vor Ort, insbesondere mit Unterneh-
men, in denen das Training bereits durchgefiihrt wurde,
hat sich die Wichtigkeit der Bewusstseinsbildung in den
Betrieben herauskristallisiert. Dabei war das interakti-
ve Training stets Bestandteil einer tibergeordneten Un-
ternehmensstrategie, die mitunter auf den ,,Sustainab-
le Development Goals* ausgerichtet ist. Vorurteile und
Unsicherheiten sind meist abteilungsiibergreifend tiber
verschiedene Ebenen eines Unternehmens vorhanden,
wodurch das Betriebsklima und die Produktivitat eines
Unternehmens beeinflusst werden. Vor diesem Hinter-
grund entschieden sich die kontaktierten Unternehmen
in Russland dazu, das Bewusstsein gegeniiber Menschen

mit Behinderung unter professioneller Anleitung zu schar-

fen. Die Teilnahme basierte auf Freiwilligkeit, was der
Nachfrage aber keinen Abbruch tat. Die Trainings wurden
in den Unternehmen zahlreich angenommen, so dass Fol-
getrainings erforderlich waren.

8.3 Ubertragung auf Deutschland

In Deutschland laufen bereits unterschiedliche Kampa-
gnen und Initiativen (https://www.gemeinsam-einfach-
machen.de/GEM/DE/AS/Home/as_node.html) zur

Bewusstseinsbildung. So gibt es verschiedene Beratungs-

stellen in den Staddten, die sich auf Menschen mit Behin-
derung fokussieren und Kampagnen, um Unternehmen
hinsichtlich der Einstellung von Menschen mit Behinde-
rung zu iberzeugen. Ein flichendeckendes, bewusst-
seinsbildendes Training, das in den Unternehmen der
Privatwirtschaft zur Anwendung kommt und den Abbau

gedanklicher Barrieren fordert, gibt es in Deutschland der-

zeit nicht. In vereinzelten Unternehmen in Deutschland,
in der Regel Grof3konzerne, sind bereits dhnliche Ansat-
ze vorhanden. Allerdings bleibt anzumerken, dass es fiir
einzelne Akteure eine Herausforderung darstellt, die hier-
fiir erforderlichen Erfahrungen und Expertise aus eige-
nen Ressourcen zu schopfen. Flachendeckende Ansatze
nach russischem Beispiel wiirden auch in Deutschland
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die MaBnahmen der Bewusstseinsbildung unter Beteili-
gung betrieblicher Interessensvertretungen, wie z. B. der
Schwerbehindertenvertretung nach § 177 SGB IX, auf ein
professionelles Level heben.

Nach jetzigem Stand ist es auf der Basis aktueller Res-
sourcen keiner Institution in Deutschland moglich, ein
professionelles Training mit sog. Peers flichendeckend
anzubieten, um die Nachfrage privater Unternehmen ab-
zudecken. Hierfiir wdren entweder Anpassungen rechtli-
cherVorschriften erforderlich, um die Zustandigkeit der
erganzenden unabhdngigen Teilhabeberatung auch auf
private Unternehmen auszudehnen und/oder personelle
Ressourcen aufzustocken, wie z. B. bei der Bundesfach-
stelle Barrierefreiheit, um zusdtzliche Kapazitaten im Rah-
men der Bewusstseinsbildung mobilisieren zu konnen.
Eine weitere Moglichkeit konnte auch die Nutzung der
Ressourcen und Strukturen der Behindertenverbdnde wie
z.B. des Sozialverbandes VDK darstellen, um das Training
zur Bewusstseinsbildung in die Fldche zu bringen. Lan-
desberatungsstellen kdnnten dieses Anliegen ebenfalls
unterstiitzen. Im Verlauf der Studie hat sich immer wie-
der herausgestellt, dass der Bewusstseinshildung als Teil
einer offenen und inklusiven Unternehmenskultur eine
besondere Bedeutung zukommt. Dementsprechend ist
nicht nur die Bewusstseinsbildung des Top-Managements
(s.0.2), sondern auch der Belegschaft, insbesondere der
Personen, die mit Menschen mit Behinderung zusam-
menarbeiten, erforderlich, um die reibungslose Zusam-
menarbeit und das positive Miteinander zu stdrken. Ein
interaktiver Austausch, der durch betroffene Menschen
konzipiert wird, die ihre eigene praktische Erfahrung ein-
bringen, stellt in diesem Zusammenhang eine sehr effek-
tive und in der Praxis in Russland bereits erprobte Me-
thode dar, die in Deutschland starker in den Mittelpunkt
gerlickt werden kdnnte.
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9 Zentralisierte Arbeitsplatzanpassungen

in England

9.1 Globale Standards bei Shell

Shell ist eines der grofiten Mineraldl- und Erdgas- Unter-
nehmen der Welt und in vielen Landern aktiv. Die Um-
strukturierung der unternehmensinternen Prozesse ba-
siert auf der Initiative von Cara Antoine. Im Jahr 2015 erlitt
Antoine selbst eine Beeintrdachtigung, indem sie ihr Au-
genlicht verlor. Aufgrund der persénlichen Betroffenheit
splirte Antoine selbst, welchen Aufwand Menschen mit
Behinderung bei Shell betreiben miissen, um erforderli-
che Arbeitsplatzanpassungen zu erhalten. Denn bis zur
Umstrukturierung der Unternehmensprozesse von Shell

wurde folgende Ausgangssituation erhoben, um individu-

elle Arbeitsplatzanpassungen zu beantragen:

7 nicht miteinander verbundene Verfahren, 12 verschie-
dene Anlaufstellen, 110 mogliche Arbeitsschritte, bis zu
20 Monate Lieferzeit sowie undefinierbare Kosten.

9.2 Barrierefreiheit durch
~Workplace-Accessibility-
System*“

Als inklusiver Arbeitgeber, der Menschen mit Behinde-
rung die vollumfangliche Ausiibung beruflicher Tatigkei-
ten ermoglicht, unterstiitzt das Top-Management von
Shell die unternehmensinterne Erprobung eines neuen
~Workplace-Accessibility-Systems“. Hierbei handelt es
sich um ein zentralisiertes, von Shell weltweit eingefiihr-
tes Verfahren, um die Anpassung von Arbeitspldtzen zu
erleichtern.Basierend auf dieser Ausgangsituation wurde
im Jahr 2015 unter der Beteiligung relevanter unterneh-
mensinterner Abteilungen eine Arbeitsgruppe gegriin-
det. Im Jahr 2016 wurde daraufhin in einem Pilotprojekt
die Einfiihrung des ,,Workplace Accessibility-Systems* an
ausgewdhlten Shell-Standorten getestet. Hierbei waren
fur die erfolgreiche Implementierung des Pilotprojektes
folgende Punkte wichtig:

» Definierung eines Standard-Prozesses fiir das gesamte
Unternehmen

» Einheitliche Budgetierung mit klarer finanzieller Ver-
antwortlichkeit

« Straffung der Prozesse, indem Arbeitsschritte in der
Beantragung von Hilfsmitteln reduziert werden

- Bereitstellung passender Angebote fiir Hilfsmittel so-
wie geeignete Losungsansdtze, um Beeintrachtigun-
gen zu kompensieren

« Klare Rollenverteilung beteiligter Abteilungen wie HR,
Betriebsarzte, Beschaffungswesen etc.

» Erstellung eines Online-Portals, das einen globalen
Katalog tiber verschiedene Anpassungsmoglichkeiten
enthalt

« Unternehmensinterne Kommunikation tiber die M6g-
lichkeiten des ,Workplace-Accessibility-Systems*

« Bestimmung von Schliisselkriterien fiir vorgenehmigte
Leistungen

» Sicherstellung der Transparenz; Entscheidungen wer-
den nicht von Vorgesetzten, sondern von einer hierfiir
eingerichteten Stelle (Accessibility Care Center) getrof-
fen. Vorgesetzte werden nur noch iiber den Bedarf in-
formiert, eine Genehmigung ist nicht mehr erforderlich.

Durch die Einrichtung eines globalen und an den Inter-
essen der Beschdftigten orientierten Systems konnten in
der Pilotphase die Lieferzeiten fiir entsprechende Arbeits-
platzanpassungen auf 30 Tage oder weniger reduziert und
die Durchschnittskosten pro Anpassung auf 260 Pfund
minimiert werden. Durch die gestrafften Prozesse und
eine klare Zustdndigkeit benétigt es heute nur noch we-
nige elektronische Klicks der betroffenen Personen, um
eine Hilfe zu beantragen. Anhand eines durch Kennzahlen
unterstiitzten Webportals, das einen Produktkatalog mit
Unterstiitzungsmoglichkeiten enthalt, werden verschiede-
ne Losungsansdtze aufgezeigt, aus denen der Mitarbeiter
wahlen kann. Nach erfolgreichem Abschluss der Pilotpha-
se wurde das ,,Workplace-Accessibility-System* auf wei-
tere Standorte ausgedehnt. Seit Oktober 2018 nehmen
mehr als 80 Standorte von Shell teil.
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Zentralisierte Arbeitsplatzanpassungen in England

9.3 Ubertragung auf Deutschland

Genau wie in Deutschland spielt — unabhdngig von dem
System der sozialen Sicherung eines Staates — die Erhal-
tung des Arbeitsplatzes nach Unféllen oder Erkrankungen
in einer dlter werdenden Belegschaft eine immer wichti-
gere Rolle. Auch wenn, wie in Deutschland, die Finanzie-
rung von Arbeitsplatzanpassungen in Einzelfdllen durch
Leistungstrager der sozialen Sicherung libernommen
werden, sollten auch eigene Strukturen in Unternehmen
gefordert werden, um individuelle Einschrankungen zu
kompensieren und die vollstandige Teilhabe der Beschaf-
tigten im Arbeitsleben durch vorsorgliche Mainahmen
zur Barrierefreiheit sicherzustellen. Durch die Einfithrung
des ,Workplace-Accessibility Service“ wurde ein globa-
ler Ansatz gewahlt, um die einheitliche Versorgung aller
Shell-Mitarbeiter und die Einhaltung internationaler Stan-
dards zu gewihrleisten. Diese Ubertragung einheitlicher
Standards auf alle Standorte konnte auch fiir deutsche
,»Global Player” ein Vorbild sein. Zu oft werden unterneh-
mensinterne Standards in deutschen Unternehmen nicht
vereinheitlicht, sondern den oft geringeren Anforderun-
gen in anderen Landern angepasst. Durch zentralisierte
und einheitliche Prozesse wird die Basis gelegt, um un-
ternehmensinterne und tiber die Landergrenzen hinaus
bestehende Barrieren in der Beschaffung von Hilfsmitteln
und der Durchfiihrung von Arbeitsplatzanpassungen ab-
zubauen. Auf der Basis eigener Ressourcen kénnen unter
Einbeziehung der Schwerbehindertenvertretung und In-
klusionsvereinbarungen unabhangig von externen Unter-
stiitzungsmoglichkeiten zeitnah Entscheidungen im Sinne
der Beschaftigten getroffen werden.
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Um passgenaue Arbeitsplatzanpassungen gemaf § 164
Abs. 1Satz 1Nr.4 SGB IX zu ermdglichen, sind die Verant-
wortlichen aber darauf angewiesen, dass Menschen mit
Behinderung vorhandene Einschrankungen und Bedarfe
auch mitteilen. Durch vertrauensschaffende MaBnahmen,
die auf einer offenen und inklusiven Unternehmenskul-
tur basieren, werden Beschaftigte ermutigt, offen tiber
ihre Behinderung zu sprechen. Ein internes Netzwerk von
Shell unterstiitzt Menschen mit Behinderung, ,,Gleichge-
sinnte® im Unternehmen zu finden und Erfahrungen aus-
zutauschen. Dieses ,,Peer-Prinzip“ findet sich in einigen
in der Studie aufgenommenen Beispielen wieder, die es
alle wert sind, auf Deutschland tbertragen zu werden.



10 Fiihrungsstruktur im Unternehmen

in Schweden

10.1 ,,Director Accessibility*
bei Scandic

Scandic ist eine schwedische Hotelkette, die in sechs

Landern mit 280 Hotels und 55.000 Zimmern vertreten ist.

Scandic verfiigt (iber ein Team von ca. 16.000 Beschaf-
tigten. Die Philosophie von Scandic ist, Barrieren in den
eigenen Hotels abzubauen, um allen Menschen, insbe-
sondere Menschen mit Behinderung, den Zugang zu den
eigenen Hotels zu ermoglichen. In einem barrierefreien
Umfeld werden die Bediirfnisse der Menschen mit Behin-
derung in den Vordergrund gestellt. Hierfiir wurde eine
extra auf Barrierefreiheit ausgerichtete Stelle im Top-Ma-
nagement der Hotelkette eingerichtet, die sich der Her-
ausforderung der Barrierefreiheit annimmt und den aktu-
ellen Standard weiterentwickelt.

10.2 Barrierefreiheit durch
Managementposition

Im Herbst 2003 wurde Magnus Berglund, der selbst eine
Behinderung hat, zum ,,Director Accessibility* fiir alle
Scandic Hotels ernannt. Neben der Schulung der Beschaf-

tigten im Umgang mit Menschen mit Behinderung ist Berg-
lund fiir die Barrierefreiheit in allen Scandic Hotels zustan-

dig. Auf Basis der Riickmeldungen der Kunden und den
eigenen Erfahrungswerten wurden unternehmensinterne
Standards definiert, die {iber die rechtlichen Anforderun-
gen in den einzelnen Landern hinausgehen. Die Expertise
von Organisationen fiir Menschen mit Behinderung wur-
de dabei einbezogen. In 159 Punkten werden die einzel-
nen Standards beschrieben, die bei Renovierungsarbei-
ten oder dem Bau neuer Hotels beriicksichtigt werden.
Die Standards fiir Barrierefreiheit sind in einer Checkliste
zusammengefasst und gelten in allen Ldndern, in denen

Scandic Hotels vertreten sind (https://www.scandichotels.

de/immer-bei-scandic/besondere-bedurfnisse).

Durch die strukturelle Verankerung des ,,Director Accessi-
bility“ in der Geschéftsfiihrung findet Barrierefreiheit be-
reits in der Planungsphase von Unternehmensstrategien
und in Unternehmensentscheidungen Beriicksichtigung.
Barrierefreiheit wird von Anfang an ,,mitgedacht®, so dass
nachtragliche Anpassungen in der Regel nicht erforderlich
sind. Die Spezialisierung der Scandic Hotels auf Barrie-
refreiheit dient darliber hinaus im Wettbewerb mit ande-
ren Hotelketten als Vorteil. Das Alleinstellungsmerkmal
Barrierefreiheit erweitert nicht nur das Potential mégli-
cher Kunden, sondern vereinfacht auch die Suche nach
eigenen Fachkraften, indem eine barrierefreie Umgebung
nicht nur Kunden, sondern auch eigenen Beschaftigten zu
Gute kommen kann.

10.3 Ubertragung auf
Deutschland

Um Barrierefreiheit nachhaltig in Unternehmen zu etab-
lieren, miissen sich unternehmensinterne Strukturen an-
dern. Eine Position wie die des ,,Director Accessibility*
auf Top-Management-Ebene, die die Verantwortlichkeit
dieses Themas sowohl nach innen als auch nach auBen
in sich vereint, wiirde die Bedeutung der Barrierefreiheit
auch in Unternehmen in Deutschland starken. In Deutsch-
land ist sowohl der Inklusionsbeauftragte als auch die
Interessensvertretung von Menschen mit Schwerbehinde-
rung gemdfR SGB IX nicht in der Geschéftsfiihrung ange-
siedelt. In der Regel werden diese bei ausstehenden Ent-
scheidungen erst dann angehort und eingebunden, wenn
sich der Prozess bereits in einem fortgeschrittenen Sta-
dium befindet. Um Barrieren in Betrieben nachhaltig ab-
zubauen, sind nachhaltige Mainahmen erforderlich. Bar-
rierefreiheit ldsst sich nicht mithilfe einzelner Initiativen
oder anlassbezogener Mafsnahmen verbessern. Vielmehr
sind in Betrieben Strukturen zu schaffen, Ressourcen zu
mobilisieren und Verantwortlichkeiten zu bestimmen, was
das Beispiel von Scandic anschaulich darstellt.
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Fiihrungsstruktur im Unternehmen in Schweden

Wenn man sich den Themen Barrierefreiheit und Mitbe-
stimmung widmet, dann wird durch das Bundesteilha-
begesetz die Mitbestimmung von Menschen mit Behin-
derung in der Schwerbehindertenvertretung der Betriebe
durch mehr Anspriiche auf Freistellung und Fortbildung
bereits verbessert. In den Werkstatten fiir Menschen mit
Behinderung wurde z. B. eine Frauenposition geschaffen.
In diesem Zusammenhang ware auch die Schaffung ei-
ner Position auf Geschaftsfiihrungsebene in den Betrie-
ben der privaten Wirtschaft empfehlenswert, die sich den
Belangen von Menschen mit Behinderung annimmt und
diese von Anfang an in grundlegenden Unternehmensent-
scheidungen vertritt.
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11 Nutzen des,,CSR*
in Polen

1.1 ,,CSR plus D“ bei Capgemini

Capgemini ist ein Beratungs- und IT-Dienstleistungsun-
ternehmen mit Hauptsitz in Paris. Die Hauptaufgabe be-
steht in der Unterstiitzung globaler Unternehmen in der
Bewdltigung komplexer Herausforderungen in Bezug auf
Cloud, Digitalisierung und IT-Plattformen. Bei Capgemini
in Polen arbeiten ca. 9.000 Mitarbeiter, von denen mehr
als 100 eine Behinderung haben. Insgesamt arbeiten bei
Capgemini in Polen Menschen aus {iber 40 verschiedenen
Landern. Capgemini in Polen muss fiir die Beratung der
eigenen Kunden Fachleute im Informatiksektor einsetzen,
die es derzeit in Polen nicht ausreichend gibt. Vor diesem
Hintergrund nimmt sich die Personalabteilung von Capge-
mini dem Thema der Inklusion besonders an.

Der Grundgedanke der ,,CSR plus D* Ausrichtung ist es,
die aus der,,Corporate Social Responsibility” stammen-
de Verantwortlichkeit der Nachhaltigkeit auf den Bereich
der Behinderung auszudehnen. Deswegen steht,,D fiir
»Disability“. Das Hauptziel beinhaltet die praktische Im-
plementierung CSR relevanter Ansatze, um die Beschaf-
tigung von Menschen mit Behinderung zu verbessern. So
werden zum Beispiel die Fahigkeiten von Managern und
Ausbildern geschult, um unternehmensinterne Barrieren
zu identifizieren und Strategien und Praktiken zu entwi-
ckeln, um diese nachhaltig abzubauen.

Mit der Unterstiitzung der MOFFIN Stiftung (Managers of
the Future Foundation http://www.moffin.eu/en/who-we-
are) wurden deshalb praktische Konzepte entwickelt, um
den ,,CSR plus D“ Ansatz nachhaltig in der Unternehmens-
kultur von Capgemini zu etablieren. Der Griinder der MOF-
FIN Stiftung, Ireneusz Bialek, selbst blind, ist auRerdem
fiir das zum Thema der Barrierefreiheit eigens eingerich-
tete Referat an der Universitat Krakau verantwortlich, so
dass neben der eigenen Betroffenheit auch eine tiefgriin-
dige Fachlichkeit eingebracht wird (http://www.moffin.
eu/en/our-team).

11.2 Barrierefreiheit durch unter-
nehmensinterne Maf3nahmen

Im Folgenden werden drei unternehmensinterne Maf3nah-
men/Anreize von Capgemini beschrieben, die unter Mit-
wirkung der MOFFIN-Foundation eingefiihrt wurden.

Schulung von Multiplikatoren

Im Rahmen der Bewusstseinsbildung werden in der Zu-
sammenarbeit mit der MOFFIN Stiftung spezielle Trainings
durchgefiihrt, um gedankliche Barrieren innerhalb der
Belegschaft von Capgemini abzubauen. Hierfiir werden
ausgebildete Trainer der Stiftung, in der Regel Menschen
mit Behinderung, in das Unternehmen eingeladen, um
Mitarbeiter und Fiihrungskréfte im Rahmen der Bewusst-
seinsbildung zu sensibilisieren. In verschiedenen Kon-
texten werden Angste, Sorgen oder Zweifel in Bezug auf
Menschen mit Behinderung thematisiert. Dartiber hinaus
werden durch die MOFFIN-Stiftung auch Multiplikatoren
ausgebildet. Hierfiir werden ausgewahlte Personen von
Capgemini im Bereich Bewusstseinsbildung geschult, um
auch ohne die Unterstiitzung der Stiftung Trainingsinhalte
in Eigenregie zu vermitteln. Insbesondere bei Neueinstel-
lungen kdonnen so Empfehlungen direkt an neue Mitarbei-
tende weitergegeben werden.

Bewusstseinsbildende Teamevents

Des Weiteren wurde ein betriebsinternes Anreizsystem
installiert. Hierfiir werden die Gelder, die im Rahmen der
auch in Polen existierenden Ausgleichsabgabe durch die
Einstellung von Menschen mit Behinderung eingespart
werden, in die Teams reinvestiert, in denen Menschen mit
Behinderung arbeiten. Sofern Menschen mit Behinderung
aufgrund bestimmter Einschrankungen weniger bzw. kiir-
zer arbeiten, werden anfallende Uberstunden bzw. Mehr-
arbeiten von anderen Beschdaftigten mit diesen Geldern
ausgeglichen. Diese Gelder kénnen aber auch in bewusst-
seinsbildende Malnahmen bzw. in Teamevents inves-
tiert werden. Insbesondere die gemeinsamen Erlebnisse
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Nutzen des ,,CSR*“ in Polen

auf3erhalb des beruflichen Kontextes starken den Zusam-

menhalt und fordern die kollegiale Gemeinschaft zwi-
schen Menschen mit und ohne Behinderung.

»WIN with Capgemini“

»WIN with Capgemini“ ist ein Projekt, das aus der Zusam-

menarbeit unterschiedlicher Abteilungen mit der Unter-
stiitzung der Geschaftsfiihrung von Capgemini entstan-
den ist. Mitverantwortlich war die MOFFIN Foundation
(http://www.moffin.eu/en/win-with-capgemini-1). Das
Projekt wurde 2014 als Pilotprojekt gestartet und hat sich
mittlerweile zum festen Bestandteil des ,,CSR plus D“
Ansatzes etabliert. Das Programm wird stets weiterent-
wickelt, indem Menschen mit Behinderung in die Weiter-
entwicklung einbezogen werden und eigene Ideen ein-
bringen kénnen. Neben vielen anderen Manahmen, die
das ,,WIN with Capgemini“ beinhaltet, ragt insbesondere
die Anpassung des Bewerbungsverfahrens heraus, um
den beruflichen Zugang von Bewerbern mit Behinderung
zu erleichtern.

In einem Workshop werden jungen Menschen mit Horein-
schrankungen verschiedene berufliche Tatigkeiten aufge-
zeigt, die mit Horeinschrankung moglich sind. Des Weite-

ren werden die Starken der jungen Menschen erarbeitet,
um diese auf den beruflichen Einstieg vorzubereiten.

Trainiert wird auch die Erstellung eines Lebenslaufes inkl.

Motivationsschreibens.

Auf der Basis dieses Projektes wurden unternehmens-
weite Capgemini-Richtlinien fiir Einstellungsverfahren/
Bewerbungsverfahren formuliert. Damit diese auch prak-
tische Anwendung finden, werden Fiihrungskréfte in Vor-
bereitungskursen, die durch die MOFFIN durchgefiihrt
werden, unterrichtet. In diesen Kursen werden nicht nur
theoretische Inhalte vermittelt, sondern auch herausfor-
dernde Szenarien in Bewerbungsgesprachen simuliert.
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1.3 Ubertragung auf Deutschland

Durch die ,,CSR plus D* Ausrichtung bei Capgemini wer-
den Barrierefreiheit und die Beschaftigung von Menschen
mit Behinderung im Rahmen der sozialen Verantwortung
in die Unternehmensstrategie eingebunden. Zum einen
zeigt Capgemini, wie Unternehmen gerade beim gegen-
wartigen Fachkraftemangel durch die Einbindung von
Barrierefreiheit in die CSR-Strategie eines Unternehmens
Menschen mit besonderen Fahigkeiten gewinnen kénnen.
Dieser ganzheitliche Ansatz, der noch nicht Eingang in
die CSR-Regeln auf europdischer Ebene gefunden hat und
auch von der Vereinigung der EU zu CSR noch nicht um-
gesetzt wurde, konnte in Deutschland, wo die CSR Aktivi-
taten im Wesentlichen iiber die Mittelstandsvereinigung
entstanden sind, aufgegriffen werden (https://ec.europa.
eu/growth/industry/corporate-social-responsibility/).

Zum anderen zeigt Capgemini, wie auch andere Beispie-
le zuvor, dass und wie betriebsexterne ,,Unterstiitzer*
sinnvoll und bereichernd sein konnen. In Unternehmen in
Deutschland kdnnten z. B. Kooperationen mit Behinder-
tenverbanden weiterhelfen, um zusatzliche Kapazitdten
zu mobilisieren sowie den Transfer von Wissen sicherzu-
stellen. Des Weiteren kdnnten auch Interessensvertretun-
gen wie z. B. die Interessensvertretung Selbstbestimmt
Leben (https://www.isl-ev.de) in Aktivitdten der Unter-
nehmen im Rahmen von CSR eingebunden werden, um
Barrieren abzubauen, die Menschen mit Behinderung von
der Ausiibung einer Tatigkeit auf dem allgemeinen Ar-
beitsmarkt abhalten. In diesem Zusammenhang konnten
Vereinbarungen zwischen Unternehmen und Verbdnden
von Menschen mit Behinderung nach § 5 BGG genutzt
werden, auch wenn diese bisher in der Praxis aus ver-
schiedenen Griinden noch keine durchgreifende Ber{ick-
sichtigung gefunden haben.


http://www.moffin.eu/en/win-with-capgemini-1
https://ec.europa.eu/growth/industry/corporate-social-responsibility/
https://ec.europa.eu/growth/industry/corporate-social-responsibility/
https://www.isl-ev.de/

Des Weiteren bhietet Capgemini fiir andere in Deutschland
angesiedelten Unternehmensberatungen fiir die private
Wirtschaft ein Vorbild in zweifacher Hinsicht. Als Arbeitge-
ber setzen sie barrierefreier Standards um und verfolgen
inklusive Ansdtze. Zum anderen haben solche inklusiven
Unternehmensberatungen auch authentische Kompe-
tenz, Unternehmen der Privatwirtschaft, die sie beraten,
auf Barrierefreiheit und Inklusion ausgerichtete Unter-
nehmensziele vorzuschlagen und deren Umsetzung zu
begleiten.

KPMG in Spanien z.B. hat sich diesem Geschaftsfeld ge-
widmet und in diesem Bereich bereits positioniert. Die
Fundacion ONCE in Madrid wird durch KPMG in der Durch-
flhrung eines EU-finanzierten Projektes (DHUb — http://
www.edf-feph.org/disability-hub-europe-sustainable-
growth-and-social-innovation) unterstiitzt. Unternehmen
der Privatwirtschaft werden beraten, die die Nachhaltig-
keit und Inklusion in der eigenen Unternehmensphilo-
sophie starker verankern mochten. Hierdurch konnten
auch infrastrukturelle Engpdsse der Beratungslandschaft
in Deutschland behoben werden, da die strukturelle Be-
ratung von Privatunternehmen hinsichtlich einer an wirt-
schaftlichen Gesichtspunkten orientierten Barrierefreiheit
noch keinen Schwerpunkt in den bereits vorhandenen
Beratungsangeboten in Deutschland bildet.

Nutzen des ,,CSR“ in Polen
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TEIL 3
ZUSAMMENFASSENDE BEWERTUNG



1 Empfehlungen fiir Deutschland

Anhand der Studienergebnisse haben sich {ibergreifende
Schwerpunkte von guter Praxis herauskristallisiert, die die
Beschaftigung von Menschen mit Behinderung in Unter-
nehmen der Privatwirtschaft in Deutschland verbessern
konnten. Hierbei handelt es sich um strukturelle Ansatze,
aus denen die folgenden Empfehlungen formuliert wer-
den, die auch in Rechtsanderungen einmiinden kénnen.
Konkrete gesetzgeberische Formulierungsvorschlage ge-
héren aber nicht zu den Aufgaben dieser Studie, sondern
sind dem Auftraggeber iberlassen.

Dabei ist stets zu beriicksichtigen, dass sich die Umset-
zung der Barrierefreiheit in den Unternehmen an dem ak-
tuellen Stand der Technik und den vorhandenen Bestim-
mungen orientiert. Was z. B. fiir Menschen mit kérperlichen
Beeintrachtigungen als stérendes Hindernis empfunden
wird, kann fiir Menschen mit Sinnesbeeintrachtigung eine
niitzliche Orientierungshilfe darstellen. Ebenfalls eréffnet
ein offenes, weitldufiges Biiro fiir Menschen im Rollstuhl
die Moglichkeit, sich eigenstdndig fortzubewegen, wohin-
gegen Menschen mit bestimmten psychischen Erkrankun-
gen dies als Belastung empfinden. Dieses Verstandnis ist
erforderlich, um einen auf das Unternehmen bezogenen
Konsens zu finden, der den Grof3teil vorhandener Bedarfe
abbildet und nicht als iiberzogen aufgefasst wird.

Viele gute Beispiele, die im Ausland zum Abbau von Bar-
rieren ausfindig gemacht wurden, existieren bereits oder
zumindest in Ansdtzen in Deutschland, was die Recher-
che im Rahmen der Studie nicht leichter gemacht hat.
Eine breite Auswahl an Unterstiitzungsmoglichkeiten

ist in Deutschland bereits vorhanden, auch wenn diese
nicht bzw. noch nicht flichendeckend und betriebsbe-
zogen umgesetzt werden. Dementsprechend fokussiert
sich die nachfolgende Zusammenfassung der in anderen
Landern gefundenen Beispiele mit den Empfehlungen fiir
Deutschland weniger an vorhandenen Sozialleistungen
im Einzelfall, Menschen mit Behinderung in den allgemei-
nen Arbeitsmarkt zu integrieren, sondern an strukturellen
Moglichkeiten, Barrieren tiber einzelne Unternehmen hin-
weg generell abzubauen.

11 Forderung dervorsorglichen

Barrierefreiheit

Im Laufe der Studie hat sich herauskristallisiert, dass die
Unternehmen, die sich nicht nur aufgrund eines konkre-
ten Einzelfalls durch Arbeitsplatzanpassungen um die
Herstellung von Barrierefreiheit bemiihen, sondern struk-
turelle Rahmenbedingungen in den Betrieben aufweisen,
die besten Beispiele liefern. Diese grundsatzliche Aus-
richtung eines Unternehmens erh6ht die Bereitschaft,
Menschen mit Behinderung zu beschéftigen, da die Im-
plementierung des ,,Universal Designs*“ den Bedarf nach-
traglicher Anpassungen im Einzelfall liberfliissig macht.
Unternehmen, die eine vorausschauende Barrierefreiheit
anstreben, bieten dariiber hinaus die Grundlage fiir die
Weiterentwicklung der sozialen Sicherung in Deutsch-
land. Diese ist bisherim Wesentlichen darauf ausgelegt,
dass Kosten fiir MaBnahmen zum Abbau von Barrieren
erst dann tlbernommen werden, wenn ein konkreter Ein-
zelfall vorliegt. In die Barrierefreiheit der Privatwirtschaft
wird hauptsdchlich erst dann investiert, wenn ein Mensch
mit Schwerbehinderung beschéftigt bzw. weiterbeschaf-
tigt werden soll, da in der Regel auch erst dann die Unter-
stiitzung wie z. B. der Sozialversicherungstrager moglich
ist. Ziel sollte aber ein praventiver Ansatz sein, der Barri-
erefreiheit, wie im Bereich der Arbeitssicherheit und des
betrieblichen Gesundheitsschutzes, zur Selbstverstand-
lichkeit im betrieblichen Alltag fiihrt. Insbesondere der
Praventionsgedanke in § 3 Bundesteilhabegesetz bietet
dazu die gesetzliche Grundlage.

Hierfiir sind staatliche Anreize zu schaffen, die Investitio-
nen in die systematische Gestaltung einer barrierefreien
Infrastruktur fordern. Neben steuerlichen Anreizen oder
Darlehen, wie z. B. der KfW-Bank, kdnnte auch die Vergabe
offentlicher Auftrage an den Grad der Barrierefreiheit eines
Unternehmens gebunden werden. Zudem konnte die Aus-
gleichsabgabe durch die Umverteilung der vorhandenen
Gelder so umstrukturiert werden, dass Unternehmen, die in
strukturelle Barrierefreiheit investieren, auf der Grundlage
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eines Indexes (s.0. 5 in Teil 2) durch finanzielle Anreize
gefordert werden. Diese und weitere Ideen einer praventi-
ven Ausgestaltung der Barrierefreiheit in Unternehmen in
Deutschland lief3e sich in einer Gruppe von Sachverstandi-
gen auf ihre Umsetzbarkeit und Finanzierbarkeit priifen.

Eine weitere Ressource, um die Aktivitdt in den Betrieben
zu fordern, konnte die Forderung durch Stadte und Kom-
munen darstellen. Hierfiir kdnnten vorhandene Inklusi-
onspldne MaBnahmen bzw. Fordermdéglichkeiten fiir lokal
und regional angesiedelte Betriebe beinhalten, die auf
den Abbau von Barrieren in den Unternehmen des priva-
ten Sektors abzielen.

1.2 Bewusstseinsbildung im
Top-Management

Eine beispiel-iibergreifende Erkenntnis der Studie, die
von mehreren Unternehmen in unterschiedlichen Lan-
dern bestatigt wurde, ist die Tatsache, dass die Einbin-
dung und Verantwortlichkeit des Top-Managements von
ausschlaggebender Bedeutung fiir den Fortschritt der
Barrierefreiheit in den Unternehmen ist. Dies gilt fiir alle
Betriebsgrofien, insbesondere aber in Grof3betrieben. Auf
die Frage, warum ein Unternehmen inklusiv sei, wurde
immer wieder die Haltung und das Verstandnis in der Ge-
schaftsfiihrung zum Thema Inklusion und Barrierefreiheit
hervorgehoben. Mit der Unterstiitzung der Geschaftsfiih-
rung kdnnen betriebsinterne Strukturen geschaffen und
finanzielle sowie personelle Ressourcen zur Verfligung
gestellt werden, die es bedarf, um nachhaltige Verdnde-
rungen in den Unternehmen umzusetzen. Diese Analyse
ist zwar mit der Einschatzung in Deutschland identisch,
dennoch sollten aber MaBnahmen zur Bewusstseinsbil-
dung weiterentwickelt werden, die auf das Top-Manage-
ment in Deutschland abzielen, um tibergeordnete Para-
digmenwechsel innerhalb der Unternehmen anzustof3en.
Nachahmenswert sind Fiihrungskrafte-Zirkel zur Barrie-
refreiheit und Inklusion, wie es myAbility in Osterreich
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vorbildhaft praktiziert (s.0. 2 in Teil 2). Eine weitere Mog-
lichkeit konnte in der Einbindung der Barrierefreiheit in
der Schulung von Aufsichtsrdten liegen. Ein Modul in der
Schulung von Aufsichtsraten, das speziell der Barriere-
freiheit und der Inklusion gewidmet ist, konnte Akzente
in der Bewusstseinsbildung auf Top-Management-Ebene
setzen. Erste Ansdtze in Deutschland waren z.B. in den
Berufsforderungswerken Miinchen und Niirnberg wahrend
des Expertenforums ,,Chefsache Inklusion“ zu erkennen,
als sich Entscheider namhafter Unternehmen tber Erfah-
rungen rund um die Einstellung von Menschen mit Behin-
derung ausgetauscht haben.

Genauso sollte das Thema Barrierefreiheit aber bereits
auch in der Ausbildung des deutschen Fiihrungskrafte-
Nachwuchses beriicksichtigt werden, um von Anfang an
Sensibilitaten hinsichtlich Barrierefreiheit und Inklusion
zu férdern. Entsprechende Anderungen der Ausbildungs-
ordnungen, besonders bei Architekten, Ingenieuren und
Informatikern, ware genau wie die Férderung von interdis-
ziplindren Kompetenzzentren fiir Barrierefreiheit an den
Hochschulen erstrebenswert.

1.3 Barrierefreiheit als
Wirtschaftsfaktor

Eine weitere libergreifende Erkenntnis der Studie liegt da-
rin, dass viele in der Studie aufgenommen Unternehmen
das Thema Diversitdt und Barrierefreiheit nicht nur als so-
ziale Wohltat ansehen, sondern als wirtschaftliche Kom-
ponente in ihre Unternehmensziele einbinden. Hierbei
steht die Gewinnung neuer Kunden, wie etwa bei Scandic
(s.0.10in Teil 2), die Steigerung der Kundenzufriedenheit
sowie die Erschlieung neuer Fachkréfte, wie etwa bei
Capgemini (s.0. 11in Teil 2), im Vordergrund.

Dafiir wird das Thema Barrierefreiheit mit angrenzenden,
ibergeordneten Themen wie Diversity und Corporate So-
cial Responsibility verkniipft. Ebenfalls ldsst sich auch



vermehrt die Verkniipfung zwischen Barrierefreiheit und
den auf Nachhaltigkeit angelegten ,,Sustainable Deve-
lopement Goals“ (SDG) beobachten, die in Deutschland
noch weit weniger als in anderen Landern verbreitet sind.
Alle diese Themen ermoglichen die Einbindung der Barri-
erefreiheit in eine ibergeordnete Unternehmensstrategie,
die mit wirtschaftlichen Absichten einhergeht, um sich zu-
kunftsorientiert auf dem Markt zu positionieren.

Diese ganzheitliche Ausrichtung in den Betrieben erfor-
dert auch eine hierfiir angelegte Struktur, die sich unter-
schiedlich ausgestalten kann. Bei der schwedischen Ho-
telkette ,,Scandic-Hotels*“ wurde z. B. extra eine fiir den
Abbau von Barrieren ausgerichtete Stelle des ,,Director
Accessibility“ auf Management-Ebene eingerichtet (s. 0.
10 in Teil 2). Diese Experten, oftmals Experten in eigener
Angelegenheit, die frith an der Festlegung von Unterneh-
menszielen und der Entwicklung von Unternehmens-
strategien beteiligt werden, erganzen die Aufgaben der
Inklusionsbeauftragten und der Schwerbehinderten-Ver-
tretungen im Sinne des SGB IX. Dabei kénnten auch Inklu-
sionsvereinbarungen (§ 166 SGB IX) starker als Instrument
strategischer Gestaltung genutzt werden.

Mitunter entsteht in den Unternehmen durch den Abbau
von Barrieren im Rahmen der Kundengewinnung, wie z.B.
bei Banken oder im Einzelhandel, die Erkenntnis, dass
Menschen mit Behinderung auf der Basis einer bereits
vorhandenen barrierefreien Infrastruktur auch leichter
beruflich integriert werden kdnnen. In Deutschland er-
halten Arztpraxen durch die KfW-Bank (https://www.arzt-
wirtschaft.de/wie-den-umbau-finanzieren/) finanzielle
Anreize, um diese fiir Patienten barrierefrei zuganglich
zu gestalten. Dies sollte dann, ggf. durch Anpassungen
der Kreditbedingungen, gleichzeitig auch dazu fiihren,
dass in diesen ,,Kleinbetrieben*“ auch mehr Menschen
mit Behinderung beschiftigt sind. Diese 6konomische
Ausrichtung der Barrierefreiheit miisste in entsprechen-
den Kompetenzzentren, wie z. B. den Kammern verankert
werden, um Unternehmen der Privatwirtschaft in diesem
Zusammenhang bedarfsgerecht zu beraten. In einem
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entsprechenden Pilotprojekt des Ausgleichsfonds kdnn-
ten die 6konomischen Vorteile fiir Unternehmen, die
durch den Abbau von Barrieren resultieren, spezifiziert
und sichtbar gemacht werden.

Dariiber hinaus kdnnte eine reformierte bundesweit agie-
rende Bundesfachstelle fiir Barrierefreiheit neben der
Beratung von Bundesbeho6rden auch die ganzheitliche
Beratung von Unternehmen in der Privatwirtschaft inten-
sivieren. Hierfiir miissten Ressourcen und Strukturen zur
Verfiigung gestellt werden, um die Nachfrage der Unter-
nehmen der Privatwirtschaft, die jetzt schon an die Bun-
desfachstelle fiir Barrierefreiheit gerichtet werden, abde-
cken zu kénnen.

1.4 Nachhaltige Begleitung

Eine fachliche Begleitung mit wirtschaftlichem Fokus, die
die ,Sprache der Unternehmer“ nutzt, kdnnte auch in
Deutschland das Thema der Barrierefreiheit weiter in den
Blickpunkt des privaten Sektors riicken. Der Ansatz einer
fiir das Thema der Barrierefreiheit in der privaten Wirt-
schaft ausgerichteten kompetenten Begleitung zieht sich
wie ein roter Faden durch die Ergebnisse der Studie. Im
Laufe der Studie hat sich auf der Basis der Korrespondenz
mit inklusiven Unternehmen im Ausland herauskristalli-
siert, dass eine unterstiitzende und beratende Instanz fiir
Unternehmen in einer fiir sie oftmals unbekannten Her-
ausforderung unabdingbar ist. Hierbei ist insbesondere
die Benennung einer konkreten Ansprech- bzw. Beglei-
tungsperson erforderlich, die neben der technischen Be-
ratung auch die Unterstiitzung in Problemsituation ab-
deckt. Sollten in der Betriebspraxis Probleme, Stérungen
oder Unstimmigkeiten auftreten, die den Betriebsablauf
sowie die Ziele nachhaltiger Beschaftigung von Menschen
mit Behinderung gefdahrden, werden ,vertraute Berater
kontaktiert, die zeitnah und nachhaltig Abhilfe leisten.
Durch dieses ,,Tandem“ stehen Unternehmen einem fiir
sie in der Regel neuen Handlungsfeld der Inklusion und
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Barrierefreiheit nicht allein gegeniiber, wodurch auch die
Bereitschaft steigt, ,neue Wege* in der Einstellung von
Menschen mit Behinderung zu erschlieffen. Expertenge-
sprache und Gesprdache mit Unternehmensvertretern be-
statigten, dass die Unterstiitzung/Begleitung im Rahmen
eines ganzheitlichen Ansatzes in einer pragmatischen
und unternehmensnahen Ausrichtung Barrieren abbaut
und die Beschiftigung von Menschen mit Behinderung
fordert. (s. 0. Shekulo Tov oder myAbility in Teil 2).

Zur Erweiterung der Aufgaben wére eine Gesetzesdnde-
rung im Sozialgesetzbuch erforderlich, um die Beratungs-
kompetenz bestimmter Organisationen in Deutschland
auf die Barrierefreiheit in Unternehmen des privaten Sek-
tors auszudehnen. In Deutschland bieten sich fiir eine
ganzheitliche Beratung die Trager der sozialen Sicherung
sowie die Integrationsfachdienste an. Voraussetzung
wdre, dass sich diese neben der Unterstiitzung von Men-
schen mit Behinderung auch der systematischen Bera-
tung von Betrieben annehmen; ein Ansatz, der sich liber
ein durch den Ausgleichsfonds finanziertes Projekt testen
liefle. Die fachliche Beratung kdnnte aber auch durch die
bereits jetzt schon in den Unternehmen in Deutschland
vertretenen UV-Trager mit ihrem technischen Aufsichts-
dienst bzw. durch das Sachgebiet Barrierefreiheit™ er-
folgen. Einige UV-Trager beraten die Arbeitgeber schon
jetzt im Zusammenhang mit dem Arbeits- und Gesund-
heitsschutz mitunter auch in Fragen der Barrierefreiheit,
so dass sich — was im Kontext der Weiterentwicklung der
UV-Trager bereits diskutiert wird — die Aufsichtspersonen
in den Unternehmen als Lotsen fiir das Thema Gesundheit
im Betrieb etablieren konnten. Die starkere innerbetrieb-
liche Einbindung von Betriebsdrzten und Fachkraften fiir
Arbeitssicherheit mit entsprechenden Kompetenzen in
der Beratung zur Barrierefreiheit ware durchaus hilfreich.
Ebenfalls kdnnte die Einbindung der Ansprechstellen
nach § 12 Abs. 1Satz 3 SGB IX intensiviert werden, wenn
Ressourcen aufgestockt werden.

In diesem Zusammenhang sollten auch die Bundeslan-
der darauf Wert legen, dass die Anzahl und die qualitative
Aus- bzw. Weiterbildung der Experten, die sich der Barri-
erefreiheit in Arbeitsstatten in Deutschland annehmen,
angehoben wird. Durch die Einbindung von Hochschulen
konnten entsprechende Schwerpunkte (Exzellenzen) aus-
gebaut werden. Barrierefreiheit miisste dementsprechend
bereits Bestandteil in der Ausbildung von z. B. Architekten
und Ingenieuren sein, um neue Beratungskompetenzen
bilden und erschlieen zu konnen.

1.5 Anlassunabhadngige Beratung
von Unternehmen

Aus den gefundenen Beispielen in anderen Landern lasst
sich eine weitere innovative Strategie ableiten, die die Un-
ternehmen in den Mittelpunkt der Betrachtung stellt. Die-
ser Ansatz wird besonders in den Niederlanden verfolgt
(s.0.1in Teil 2), um die auch in Deutschland zumeist auf
den individuellen Teilhabebedarf ausgerichteten Unter-
stlitzungsangebote zu ergdnzen. Durch den Ansatz einer
sozialen Unternehmensberatung, die sich in erster Linie
an den Belangen und den Bediirfnissen der Betriebe ori-
entiert, konnen neue Tatigkeitsfelder fiir Menschen mit
Behinderung erschlossen werden. Etablierte Beratungs-
stellen, wie z.B. Trager der sozialen Sicherung wiirden

in diesem unternehmenszentrierten Kontext nicht mehr
nur als ,,Bittsteller”, sondern als Unterstiitzer mit wirt-
schaftlicher Handlungstendenz auftreten. Entsprechende
Anpassungen in den Betriebsablaufen bringen nicht nur
Menschen mit Behinderung, sondern allen Beteiligten,
insbesondere auch den Betrieben, Vorteile. Betriebsab-
ldufe werden optimiert und die Effektivitat gesteigert. Ob
hierfiir, wie in den Niederlanden, eine neue zentrale Be-
horde/Organisation geschaffen werden muss oder ob die
in Deutschland bereits vorhandenen Angebote auf den

15 Vgl.: DGUV, Sachgebiet Barrierefreiheit, abgerufen am 27.09.2019 von https://www.dguv.de/barrierefrei/index.jsp
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Unternehmensbedarf ausgerichtet werden sollten, ist
eine politische Frage, die vom Auftraggeber zu kldren ist.

Hervorzuheben ist, dass die Qualifizierung des Beratungs-

personals, das die Betriebe tiber den konkreten Einzelbe-

darf hinaus berdt, in entsprechenden Weiterbildungsmaf3-

nahmen zu ergdnzen ist.

1.6 Barrierefreiheit als
Qualitatskriterium

Im internationalen Raum, besonders in den USA, hat

sich neben der,,Bestrafung” von Unternehmen, die sich
nicht um die Beschdftigung von Menschen mit Behinde-
rung bemiihen, ein weiterer Ansatz herauskristallisiert. Es
werden Anreizsysteme entwickelt, die die Beschaftigung
von Menschen mit Behinderung tiber den Fiirsorgegedan-
ken hinaus in einen anderen Kontext hieven. Neben der
»Bestrafung” im Rahmen der Ausgleichsabgabe, die es
kombiniert mit einer Beschaftigungsquote auch in vielen
anderen Ldndern gibt, kdnnten Anreizmodelle (Forder-
programme) auch in Deutschland eingefiihrt werden, die
auf das Potential von Menschen mit Behinderung abzie-
len und dadurch einen positiv behafteten Zugang zu den
Unternehmen ermdglichen. Belohnt werden danach die
Unternehmen, die die vorausschauende Barrierefreiheit
bereits als Bestandteil der Unternehmensstrategie umset-
zen. Bei der Entwicklung solcher Fordermoglichkeiten in
Deutschland kénnte ein Index (s. 0. 5 in Teil 2) behilflich
sein, der die Bewertung der vorausschauenden Barriere-
freiheit in den Betrieben unterstiitzt. Die international be-
reits vorhandenen Modelle miissten auf die Verhaltnisse
in Deutschland angepasst werden. Eine ressourcenorien-
tierte Wahrnehmung von Menschen mit Behinderung, de-
ren Nichteinstellung nicht mehr ausschlieBlich ,,bestraft”,
sondern deren Einstellung nun zusatzlich strukturell ge-

fordert wird, kdnnte auch positiven Einfluss auf die Gesell-
schaft ausiiben. Der positive Wandel in der Wahrnehmung

von Menschen mit Behinderung in der Wirtschaft kann
den Abbau von ,,Barrieren in den Képfen“ der Menschen
fordern und einen Bewusstseinswandel anregen.
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1.7 Technische Innovationen

Gute Beispiele aus dem Ausland, die sich auf die Nut-
zung technischer Errungenschaften beziehen und die es
in Deutschland noch nicht gibt, haben sich trotz intensi-
ver Bemiihungen kaum identifizieren lassen. Dies liegt
u.a. daran, dass technische Innovationen, die dem Abbau
von Barrieren in Unternehmen dienen, in Deutschland

im Vergleich zu anderen Ldndern bereits genutzt werden.
Technische Ansatze, die im Ausland gefunden wurden,
waren in Deutschland zumindest in Ansatzen vorhanden,
so dass die zu Beginn der Studie definierten Anforderun-
gen einer Aufnahme der Beispiele entgegenstanden. Zahl-
reiche technische Hilfsmittel werden u. a. in Deutschland
hergestellt. Auch ist Deutschland auf dem Gebiet weiterer
MaBnahmen wie z.B. der Anwendung ,leichter Sprache“
zum Abbau von Barrieren fiir Menschen mit Lernschwie-
rigkeiten fortschrittlicher als andere Lander und Unter-
nehmen. Ob sich die Arbeit im Sozialraum ,Wohnung*,
wie bei Genashtim (s. 0. 6 in Teil 2) praktiziert, durchsetzt,
wird in Deutschland davon abhadngen, welche Gewerbe-
branche die Errungenschaften der modernen Kommuni-
kationsmittel nutzen kann, um die Tele-Kommunikation
unter den Beschaftigten zu verbessern. Die Frage, ob und
in welchem Grade der Sozialraum ,,Wohnung* in Deutsch-
land tatsdchlich barrierefreier ist, kann die vorliegende
Studie indes nicht klaren.
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Im Rahmen der Telearbeit bedarf es eines Konsenses un-
ter den Sozialpartnern in Deutschland, der sich an den
Interessen der Menschen mit Behinderung orientieren
sollte. Immer wieder duBerten Vertreter ausldandischer
Betriebe sowie betroffene Menschen, insbesondere Men-
schen mit Sinnesbeeintrdchtigungen, dass das Arbeiten
aus dem Homeoffice neue Moglichkeiten erdffnet und die
Teilhabe am Leben in der Gesellschaft fordert. Hierin liegt
auch der Bezug der Barrierefreiheit zum Thema ,,Arbeit
4.0“. Eine Herausforderung besteht dementsprechend
darin, dass die technischen Losungen, die fiir den Be-
triebsalltag zur Verfligung gestellt werden, Barrieren ab-
bauen und keine ,,neue Barrieren® schaffen. Hierfiir kénn-
ten elektronische Produkte mit Algorithmen, die auf den
Markt kommen, praventiv gepriift werden, ob und wie sie
Barrieren fiir Menschen mit Behinderung verursachen —
so wie es bei der Priifung der Sicherheit von Produkten in
Deutschland auch praktiziert wird. Denn ohne prdventive
Priifung wird die nachtragliche Herstellung barrierefreier
Informationstechnologie genau wie bei Gebduden kosten-
und zeitintensiv. Die bereits vorhandenen Regeln und Ins-
titutionen zur Normung (BITV 2.0 sowie WCAG 2.0) bieten
einen Ansatz, an dem sich Hersteller neuer und bestimm-
ter Produkte orientieren kénnen.

Zu erwahnen ist, dass sich viele Personen im Ausland
Fortschritte zur Barrierefreiheit von deutschen Unterneh-
men erhoffen, wie z.B. SAP, die elektronische Produkte fiir
die Nutzung in der Arbeitswelt weltweit liefern, die oft-
mals gerade fiir Menschen mit Seheinschrankungen ver-
besserungswiirdig sind.
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2 Ausblick

2.1 Bedeutung des Themas

Viele halten das Ziel einer wie auch immer ausgepragten
Barrierefreiheit in der Privatwirtschaft fiir zu komplex, zu
teuer und insoweit nicht vorrangig — so auch in Deutsch-
land. Wenn sich aber ein Staat, ein Bundesland oder eine
Stadt/ein Kreis dennoch durchringt, das Thema neben
vielen anderen wichtigen Themen in die politische Agen-
da der ndchsten Jahre aufzunehmen, dann kann diese in-
ternationale Studie Anregungen geben, welche Strategien
erfolgsversprechend sind.

Bereits jetzt bestehen in Deutschland gesetzliche Ver-
pflichtungen unterschiedlicher Rechtsgrundlagen, auf
denen sich in den ndchsten Jahren — insbesondere durch
den European Disability Act — ein politischer Druck entwi-
ckeln wird. Trotz vorhandener Rechtsgrundlagen existie-
ren in Deutschland Implementierungsdefizite, weshalb
die Weiterentwicklung rechtlicher Moglichkeiten neben
anderen vielschichtigen Malnahmen eine erstrebens-
werte Option darstellt, die Barrierefreiheit in Unterneh-
men der Privatwirtschaft zu férdern. Den Gedanken einer
allgemeingiiltigen Verpflichtung zur Barrierefreiheit aller
Betriebe in einer Stadt duflerten im Rahmen der vorlie-
genden Studie Vertreter aus China (Shenzhen), wo im No-
vember 2019 eine Konferenz zu dem Thema Barrierefrei-
heit stattfand.

Die derzeit in Deutschland vorherrschenden anlassbezo-
genen Investitionen zur Barrierefreiheit im Einzelfall wirken
stattdessen wie ein ,,Tropfen auf den heifien Stein“ und
helfen nur geringfiigig, mehr Menschen mit Behinderung in
das Arbeitsleben zu integrieren. So bleibt im Wesentlichen
der politische Weg auf der Grundlage eines systematisch
angelegten Vorgehens, indem vorhandene Ressourcen un-
ter Beriicksichtigung der Studienergebnisse genutzt und
ausgebaut sowie innovative Wege fiir Deutschland er-
schlossen werden — mit einem messbaren Fortschritt in der
Forderung barrierefreier Betriebe der Privatwirtschaft. Denn
ohne die Einbindung der Unternehmen wird ein inklusiver
Arbeitsmarkt im Sinne des Art. 27 der UN-BRK nicht erreicht
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werden— auch nicht durch aufwendige Kampagnen zur Be-
wusstseinsbildung, um mehr Betriebe zur Einstellung von
Menschen mit Behinderung zu bewegen.

2.2 Verbreitung der Studie

Die Verbreitung des vorliegenden Abschlussberichts oder
einiger gezielten Beispiele kann das Bewusstsein betei-
ligter Personen im Arbeitsleben der Privatwirtschaft in
Deutschland schadrfen und gleichzeitig aufzeigen, dass
Barrierefreiheit auch fiir Unternehmen lohnenswert ist
und sich einfacher und preiswerter realisieren lasst als ge-
nerell angenommen. Die Umsetzung der in den Beispielen
beschriebenen Erkenntnisse aus anderen Landern kénn-
te zu einer Aufbruch-Stimmung in Deutschland fiihren,
sofern diese fiir relevante Akteure zugdnglich gemacht
werden. Hierfiir kdnnte die aktive Einbindung sozialpo-
litischer Akteure in unterschiedlichen Formaten (Veran-
staltungen, Workshops, interdisziplindren Arbeitsgrup-
pen) zielfithrend sein, um in der Studie aufgenommenen
Anregungen zu bewerten und weiterzuentwickeln. Dazu
gehdren die Unternehmensvereinigungen, die Behin-
dertenverbande und die Organisationen der Trager und
Dienstleister in der sozialen Sicherung. Aber auch ver-
schiedene Ministerien, die Bundeslander und Zusammen-
schliisse der Stadte und Gemeinden sowie alle politisch
Verantwortlichen kdonnten zur Priorisierung des Themas
»Barrierefreiheit in der Privatwirtschaft beitragen. Da

die vorliegende Studie aus dem Ausgleichsfonds finan-
ziert wurde, werden die Ergebnisse auch im Beirat fiir die
Teilhabe von Menschen mit Behinderung vorgestellt. Ver-
bunden mit den Ergebnissen und Strategien aus Arbeits-
kreisen, die das BMAS auf der Grundlage dieser Studie
einsetzt und betraut, konnte das Thema Barrierefreiheit in
der Privatwirtschaft in den ndchsten Jahren an Bedeutung
gewinnen — auch im Rahmen der Aktivitdten im Kontext
der Arbeit 4.0 (s. 1.8). Die in der Studie gegriindete nati-
onale Beratungsgruppe konnte dabei eine unterstiitzen-
de Rolle spielen, weil die Mitglieder als Experten mit dem
Thema vertraut sind.
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Kontinuitat der
Studienergebnisse

2.3

Zur Starkung einer Implementierung der in der Studie
aufgenommenen Beispiele in der Unternehmenspraxis
sollten verantwortliche Experten der Beispiele zu geeigne-
ten Anldssen nach Deutschland eingeladen werden, um
detailliert Uiber ihre innovativen Ansétze und praktischen
Erfahrungen zu berichten. Dieser Dialog mit deutschen
Regierungsvertretern und Vertretern deutscher Betriebe
wurde den Vertretern der ausldndischen Beispiele auch
durch die Projektleitung in Aussicht gestellt. Bei allen
Anldassen im Ausland wurde landeruibergreifend ein gro-
Bes Interesse an einem internationalen Austausch zum
Thema Barrierefreiheit und Inklusion im Arbeitsleben fest-
gestellt. Dies konnte durch eine auf das Thema der Bar-
rierefreiheit spezifisch zugeschnittene Veranstaltung der
Bundesregierung aufgegriffen werden. Méglich ist aber
auch, am besten kumulativ, ein inklusiver Ansatz, wo-
nach bereits vorhandene Anldsse genutzt werden, um Bei-
spiele aus dieser Studie vorzustellen. Dazu gehdren die
jahrlichen Inklusionstage, der jahrliche Inklusionspreis
oder die jahrlich stattfindende RehaCare-Messe in Diis-
seldorf. Die DVfR plant fiir 2020 einen Kongress zu dem
Thema der technischen Lésungen fiir Arbeitspldtze von
Menschen mit Behinderung. Auch diese Aktivitat konnte
als Plattform dienen, um innovative Ansatze der Studie zu
verbreiten. Die Studie kann nur dann einen nachhaltigen
Beitrag leisten, wenn die Ergebnisse der Studie und die
Suche nach weiteren geeigneten Beispielen in der Privat-
wirtschaft nicht abreifen. Eine Ubersetzung der Studie

in einschldgige UN-Sprachen wird empfohlen. Denn von
den Vertretern der in diesen Endbericht aufgenommenen
Unternehmen und Organisationen wurde ein Interesse an
den Ergebnissen der Studie sowie an dem, was iiber sie
geschrieben wurde, geduflert.
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2.4 Internationaler Austausch

Im Verlauf der vorliegenden Studie sind Kontakte auf in-
ternationaler Ebene entstanden, die Aktivitaten zum The-
ma Barrierefreiheit auf internationaler Ebene initiieren,

an denen Deutschland sich beteiligen und eine fiihrende
Rolle spielen sollte; insbesondere dann, wenn das Thema
Barrierefreiheit in der Privatwirtschaft in Deutschland eine
starkere Bedeutung einnehmen soll. Auf EU-Ebene wird

ein von der Fundacion ONCE durchgefiihrtes und von der
EU unterstiitztes Projekt zum Thema Barrierefreiheit veran-
lasst. Hierbei handelt es sich um eine Plattform unter dem
Label ,,DHub“ auf der Best-Practice Beispiele und vorhan-
denes Wissen zum Thema Barrierefreiheit unter Beteiligung
verschiedener Interessensvertretungen lander- und sekto-
renlibergreifend veroffentlicht werden (s. 0. 11 Teil 2). Die
wahrend der Studie gekniipften Kontakte zu dieser europa-
ischen Plattform lassen sich leicht reaktivieren. Eine star-
kere deutsche Beteiligung lohnt sich auch auf der Ebene
der ILO ,,Global Business and Disability Network“ und auch
im Rahmen der dsterreichischen Initiative des ZERO-Pro-
jekts (s.o0. 2 in Teil 2). Die Studie bietet dementsprechend
auch geeignete Ansdtze, die internationale Zusammen-
arbeit gemaf Art. 32 der UN- BRK zu erfiillen. Hinsichtlich
der wirtschaftlichen Zusammenarbeit konnte sich auf der
Grundlage des Nationalen Aktionsplans der Bundesregie-
rung zur Umsetzung der UN-BRK auch die Gesellschaft fiir
internationale Zusammenarbeit (GIZ) starker an dem The-
ma der Barrierefreiheit beteiligen. Der internationale Aus-
tausch vorhandener Erfahrungen sowie die Intensivierung
von Kooperationen mit Experten im Ausland erh6hen auch
den Mehrwert bisheriger Aktivitdaten auf internationaler
Ebene. In Bangladesch werden Betriebe unter deutscher
Beteiligung im Arbeits- und Brandschutz sowie im Return-
to-Work unterstiitzt, was kiinftig auch die Beratung von Bar-
rierefreiheit in Betrieben umfassen kénnte.
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Aus den Ergebnissen der vorliegenden Studie wird

die Projektleitung mit Einwilligung des Auftraggebers
internationale Regeln (,,golden rules*) zur Barriere-
freiheit in der Privatwirtschaft erstellen, die dann zum
ersten Mal auf dem Weltkongress von Rehabilitation
International (www.riglobal.org) in Aarhus im September
2020 prasentiert und zur Diskussion gestellt werden
(www.riworldcongress2020.com).

Verantwortlich fir die Studie

/4%‘5’;% e -

Dr. ing. Stefan Hussy Dr. jur. Friedrich Mehrhoff Marlon Becker
Hauptgeschiéftsfiihrer der DGUV  DGUV-Stabsbereich Reha-Strategien (a.D.) wissenschaftlicher Mitarbeiter
der DGUV

Berlin, den 31.10.2019
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Anlagen

Anlage 1 - Flyer

komm@mensch Y DGUY

Deutsche Gesetzliche
Sicher. Gesund. Miteinander. Unfallversicherung

Aufruf zur Unterstutzung

Internationale Studie zur Barrierefreiheit am Arbeitsplatz

Hintergrund

Das Bundesministerium fir Arbeit und Soziales fordert entsprechend des Na-
tionalen Aktionsplanes 2.0 der Bundesregierung zur Umsetzung der UN-
Behindertenrechtskonvention (UN-BRK) eine international vergleichende
Studie zur Barrierefreiheit in Unternehmen. Die Studie wird durch die DGUV
durchgefiihrt und aus dem Ausgleichsfonds finanziert.

Ziel

Das Ziel der Studie ist es, Uber Einzelfdlle hinausgehende MaRnahmen und
Méoglichkeiten in anderen Landern fir ein weitgehend barrierefreies Arbeits-
umfeld zu sammeln und diese anschlieRend deutschen Unternehmen und ih-
ren Verbanden zur Umsetzung anzubieten. Hierfiir wurde ein Interview-
Leitfaden konzipiert, um geeignete Beispiele zur Barrierefreiheit am Arbeits-
platz in anderen Landern zu identifizieren.

Kontakt

Sollten Sie mit dem Thema vertraute Ansprechpersonen im Ausland kennen,
mit denen die DGUV Kontakt aufnehmen kann, wirden wir uns lber eine
Nachricht freuen. Neben Einzelfallbeispielen sind fir die Studie insbesondere
Beispiele interessant, die strukturelle Veranderungen anstof’en und dadurch
auf andere Unternehmen Ubertragbar sind, sowohl in GréRe als auch Bran-
che.

Deutsche Gesetzliche Unfallversicherung (DGUV)
Stabsbereich Rehabilitationsstrategien und -grundsatze
GlinkastralRe 40

10117 Berlin

Tel: +49 30 288763608

Fax: +49 30 288763632

Dr. Friedrich Mehrhoff
friedrich.mehrhoff@dguv.de
Marlon Becker
marlon.becker@dguv.de

Berlin, 16. April 2018
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Anlage 2 - Fragebogen

Anlage 2 — Fragebogen

Die Suche nach ,,Best Practices fur eine
inklusivere Arbeitswelt!

Barrierefreiheit kennt keine Grenzen,
insbesondere keine Landergrenzen!
Lassen Sie uns gemeinsam von den ,,Best Practices*”
profitieren!

Entsprechend der UN-Behindertenrechtskonvention (UN-BRK) flihrt die Deutsche
Gesetzliche Unfallversicherung (DGUV) eine internationale Studie zur Barrierefreiheit
im Arbeitsleben durch (3/18-10/19). Die Studie ist Bestandteil des Nationalen
Aktionsplans der Bundesregierung zur Umsetzung der UN-BRK.

Das Ziel der Studie ist es, Malnahmen und Mdglichkeiten im Ausland zu finden, die
die vorausschauende barrierefreie Gestaltung im Arbeitsleben unterstiitzen und
dadurch den Zugang zum ersten allgemeinen Arbeitsmarkt fir Menschen mit
Behinderungen verbessern. Von besonderer Bedeutung sind dabei die Beispiele, die
strategische bzw. strukturelle Veranderungen anstol3en und dadurch auf mehrere
Unternehmen Ubertragen werden kénnen. Unterscheidungen zwischen
Unternehmensbranche und —gréRe sind mdglich

Barrierefreiheit im Arbeitsleben ...

... unterstiitzt Menschen mit Behinderungen ihr volles berufliches Potential
ausschopfen zu kénnen. Neben der vorausschauenden Barrierefreiheit werden in der
Studie auch angemessene Vorkehrungen (reasonable accommodation)
bericksichtigt, sofern diese auf weitere Unternehmen Ubertragen werden kénnen.

In der Studie finden die verschiedenen Arten von Barrieren Berlicksichtigung. So
werden neben baulichen und kommunikativen Barrieren auch die Barrieren
bertcksichtigt, die Menschen mit psychischen Erkrankungen betreffen. DarGber
hinaus sind im Rahmen der Studie auch die Beispiele interessant, mit denen
.Barrieren in Képfen“ abgebaut werden, um das Bewusstsein fir Menschen mit
Behinderungen im beruflichen Kontext zu scharfen.

Wir brauchen lhre Unterstiitzung!

Hierflr haben wir einen Fragebogen erstellt, der die Suche nach ,Best Practices”
unterstitzt. Wir wirden uns freuen, wenn Sie die nachfolgenden drei Fragen
beantworten. Der geltende Datenschutz wird strengstens eigehalten.

Von einer barrierefreien Arbeitsumgebung, einer Gerechtigkeit am Arbeitsplatz
und der Vielfalt an Menschen profitieren wir alle; nicht nur Menschen mit
Behinderungen.

Vielen Dank fiir lhre Unterstiitzung.

03.07.2018, DGUV
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Anlagen

Datum: Bitte geben Sie hier lhren Text ein

Fragebogen:

Welche Organisation bzw. Organisationen ist/sind hauptsachlich fur die
Barrierefreiheit im Arbeitsleben verantwortlich? Welche Rolle nehmen Sie in diesem
Zusammenhang personlich ein? Kénnen Sie uns einen Kontakt zu den genannten
Organisationen zur Verfugung stellen?

Organisation: Bitte geben Sie hier Ihren Text ein

Personlich: Bitte geben Sie hier lhren Text ein
Kontakt: Bitte geben Sie hier Ihren Text ein

Bitte beschreiben Sie kurz bis zu drei konkrete Beispiele/MaBRnahmen, mit denen
Sie vertraut sind und die die Barrierefreiheit im Arbeitsleben verbessern?

1) Bitte geben Sie hier Ihren Text ein

2) Bitte geben Sie hier Ihren Text ein

3) Bitte geben Sie hier Ihren Text ein

Welche Faktoren/Rahmenbedingungen sind erforderlich, um die genannten Beispiele
auf weitere Unternehmen Ubertragen zu konnen? Bitte begriinden Sie lhre Meinung
mit wenigen Worten.

strukturell: Bitte geben Sie hier lhren Text ein

rechtlich: Bitte geben Sie hier lhren Text ein

organisatorisch: Bitte geben Sie hier lhren Text ein

technisch: Bitte geben Sie hier Ihren Text ein

sonstige: Bitte geben Sie hier lhren Text ein

Absender: Bitte geben Sie hier Ihren Text ein

Bitte senden Sie den Fragebogen an marlon.becker@dguv.de zurlck.
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Anlage 3 — Uberblick statistische Erfassung

Auswertung Riickmeldungen aus den Fragebégen - Uberblick

Kategorien Summe
Geltungsbereich
Bewusstseinsbildung 21
Unterstitzung bei der Arbeitssuche 50
Erhalt eines Arbeitsplatzes 56

Funktionseinschriankungen

Motorisch 12
Kognitiv 14
Psychisch 3
Sensorisch 18
Keine Unterscheidung 63

Beispiel aus dem...

Produzierendes Gewerbe 13
Dienstleistungssektor 61
Offentliche Verwaltung 17
Sonstige 3

Wirkungsebene

Organisatorisch / Strukturell 45
Rechtlich 8
Okonomisch 15
Technisch 31

Barrieren, die abgebaut werden

Baulich 32
Kommunikativ / digital 49
Organisatorisch 33
"Barrieren in den Képfen" 35

Doppelnennungen sind in den einzelnen Kategorien méglich, wenn ein Beispiel verschiedene
Bereiche abdeckt/anspricht; Die Kategorie Beispiele aus dem... orientiert sich

dabei an der Zusténdigkeitsaufteilung der GUV, so dass in dem Bereich
"Dienstleistungssektor" z.B. Behinderteverbande zusammengefasst sind.

Der Bereich "Sonstige" umfasst z.B. private Stiftungen.

Aus den Riickldufern werden auch nur die Beispiele eingepflegt, die ausfiihrlich genug
beschrieben wurden, um eine Einordnung vorzunehmen, so dass sich nicht alle
mitgeteilten Beispiele in der Liste wiederfinden.

Es werden nur die Beispiele in der Auswertung beriicksichtigt,
die die Checkliste 2.0 durchlaufen haben.

"Barrieren in den Képfen" zielen auf Vorurteile von Vorgesetzten/Mitarbeitenden gegeniiber
Menschen mit Behinderung ab
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Anlage 5 — Interview Leitfaden

Interner Interviewleitfaden fiir Best Practices — 31.07.2018

Umfrage Inklusion in anderen Liandern - International vergleichende Studie zur
Barrierefreiheit in Unternehmen

Informationen (iber Interviewpartner
Name:

Organisation:

Position:

Mail:

Einleitung

- Dank fiur die Teilnahmebereitschaft
- Vorstellung eigener Person
- Ablauf und Anlass des Interviews
- Hinweis auf Datenschutz
o Was passiert mit den genannten Erkenntnissen?

Eingangsfrage:

Wie sind Sie mit dem Thema der Barrierefreiheit im Arbeitsleben verbunden und welche
Position nehmen Sie dabei ein?

Fragen zu den genannten Beispielen
Klarung offener Verstandnisfragen zu den bereits genannten Beispielen

1) Warum haben Sie sich fiir die von lhnen genannten Beispiele entschieden? Bitte nennen
Sie in diesem Zusammenhang 2 konkrete Aspekte.

2) Worin unterscheiden sich diese Beispiele von den anderen guten Beispielen in ihrem
Land?

3) Was galt es wahrend der Umsetzung dieses/dieser Beispiels/Beispiele zur
Barrierefreiheit besonders zu beachten?

4) Welche Faktoren waren dabei férderlich und welche waren hinderlich?

5) Haben bereits schon mehrere Unternehmen dieses Beispiel / diese Beispiele umgesetzt?

6) Wo ist die Barrierefreiheit in Ihrem Land angesiedelt?

Konkretisierungsfragen, wenn nicht bereits schon beantwortet:

7) Welche Probleme / Widerstande galt es in der Umsetzung der MaRnahmen zu
Uberwinden?

8) Welche Vorteile ergeben sich fir Arbeitgeber, die die Barrierefreiheit im Arbeitsleben
verbessern?

Abschluss

- Gibt es noch weitere bekannte Beispiele zur Barrierefreiheit, die fir andere Lander
interessant sein kdnnten?

- Sind weitere Experten bekannt?

- Fragen des Interviewpartners?

- Klarung des weiteren Vorgehens

- Vielen Dank fir die Teilnahme
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Fact sheet

Land: USA

Expertin:

Jill Houghton (jill@disabilityin.org)

Beispiel: Barrierefreiheit durch Bewertungssystem (Disability Equality Index (DEI))

Disability IN und AAPD

Disability IN und American
Association of People with
Disabilities (AAPD) sind
non-profit Organisationen,
die sich fir die Rechte und
die Inklusion von Menschen
mit Behinderung in den
Arbeitsmarkt einsetzen
und den DEI im Jahr 2012
konzipiert und eingefiihrt
haben.

Zahlen und Fakten

145 Unternehmen
beteiligten sich in 2018
(Anstieg von 32 % gegen-
iber 2017)

Die beteiligten Unterneh-
men umfassen insgesamt
fast 8 Millionen Arbeit-
nehmer

Beteiligung unterschied-
licher Branchen: Finanz-
dienstleistungen (14,5 %),
Technologie (9,7 %),
Gesundheitswesen

(8,3 %)

Beschreibung des Beispiels

Der DEI ist ein Assessment-Tool, das Unternehmen unterstiitzt, die vorhan-
dene Situation in Bezug auf Barrierefreiheit und Inklusion zu tberpriifen.
Die bisherigen Aktivitdten des Arbeitgebers werden in einem Audit in unter-
schiedlichen Priifkategorien bewertet. Die Durchfiihrung der Priifung und
die Auswertung erfolgt durch Disability: IN und AAPD.

Unternehmen, die einen Score von mindestens 80 % erreichen, werden in
einem 6ffentlich einzusehenden Ranking als ,,Top Score Unternehmen*
gerankt. Ahnliche Bewertungssysteme wurden auch in anderen Landern
gefunden.

Detaillierte Informationen Gber DEI unter:
- https://www.disabilityequalityindex.org/

Wirkungen

- Verankerung der Barrierefreiheit und Inklusion als Qualitats-merkmal
in der Unternehmensbewertung, so dass eine gute Bewertung positive
Auswirkungen auf die Unternehmensre-putation in der AuRendarstellung
haben kann.

- Durch die Erhebung des IST-Zustandes erhalten Unternehmen einen
Uberblick iiber die Ausgangssituation, an der zukiinftige MaRnahmen und
Strategien ausgerichtet werden kénnen.

- Durch das Ranking von ,,Top Score Unternehmen* erhalten Menschen mit
Behinderung eine Orientierungshilfe, inklusive Unternehmen ausfindig zu
machen.

- Die Unternehmen, bei denen Defizite identifiziert wurden, werden
fachmannisch unterstiitzt, Verbesserungspotentiale auszuschépfen und
vorhandene Liicken zu schlieRen, um min-destens einen Score von 80 %
zu erreichen.

Handlungsempfehlung

Ausgestaltung eines Anreizsystems flir Unternehmen, das lber die Zahlung
von Strafen hinausgeht und nicht an den individuellen Bedarf (anlassbe-
zogen) gebunden ist, um die vorausschauende barrierefreie Gestaltung der
Infrastruktur zu férdern und den Bedarf an individuellen Anpassungen zu
reduzieren.
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Fact sheet

Land: Schweden

Experte:

Beispiel:

Scandic Hotels

Scandic ist der grofte
Hotelbetreiber in Nord-
europa. Das Ziel von Scandic
Hotels ist es, die Zugang-
lichkeit in den eigenen
Hotels zu verbessern, um
das Hotelerlebnis allen
Menschen zuganglich zu
machen.

Zahlen und Fakten

Scandic ist in sechs Landern
mit 280 Hotels und 55.000
Zimmern verbreitet, verfligt
Uber ein Team von ca. 16.000
Mitarbeitern und erreicht
einen Jahresumsatz von tiber
1,4 Milliarden Euro (2017).

Magnus Berglund (magnus.berglund@scandichotels.com)

Barrierefreiheit durch die Schaffung einer neuen Position in der Geschaftsflihrung

Beschreibung des Beispiels

Im Herbst 2003 wurde Magnus Berglund zum Director Accessibility fiir alle
Scandic Hotels ernannt. Neben der Schulung von Mitarbeitern im Umgang
mit Menschen mit Behinderung ist Berglund fiir die Belange der Barriere-
freiheit zustandig.

Die unternehmensinternen Standards fiir Barrierefreiheit, die tiber die recht-
lichen Anforderungen hinausgehen, wurden auf der Basis der Erfahrungs-
werte der Kunden zusammengetragen.

Die ,Scandic Standards fiir Barrierefreiheit® sind in einer Checkliste zusam-
mengefasst, die als Standard aller Hotels gelten. Eine pdf Datei, in der die
Standards aufgefihrt sind, ist unter folgendem Link zu finden:

- https://www.scandichotels.de/immer-bei-scandic/besondere-bedurfnisse

Wirkungen

Durch die strukturelle Verankerung in der Geschéftsfiihrung findet Barriere-
freiheit bereits in der Planungsphase von Unternehmensstrategien und in
Unternehmensentscheidungen Berticksichtigung und Anwendung.

Handlungsempfehlung

In Deutschland ist der Inklusionsbeauftragte nicht in der Geschaftsfiihrung
angesiedelt und wird, ebenso wie die Schwerbehindertenvertretung, in der
Regel erst dann angehért und involviert, wenn sich die MaRnahmen bereits
in einem fortgeschrittenen Planungsprozess befinden. Die Erschaffung einer
entsprechenden Stelle, die in der Geschiftsfiihrung auf Management Ebene
angebunden ist, wiirde auch in Unterneh-men in Deutschland die Position
der Barrierefreiheit nachhaltig starken.

67



Anlage 6 - Fact Sheets

68

Fact sheet

Land: Tibet Autonome Region, PR China

Expertin: Sabriye Tenberken (founders@kanthari.org)

Beispiel: Barrierefreiheit durch Selbstintegration

Braille ohne Grenzen

...ist eine internationale
Organisation, die 1998 in
Swisttal gegriindet wurde.

Das Ziel ist es, blinde oder
sehgeschadigte Menschen
in der Art und Weise auszu-
bilden, dass diese den Pro-
zess der Selbstintegration
moglichst ohne fremde
Hilfe bewerkstelligen kon-
nen.

Zahlen und Fakten

« Bis 2016 wurden ca.
450 Menschen mit
Seheinschrankungen
ausgebildet

- Davon haben sich min-
destens 150 in Regel-
schulen integriert.

Ein Grossteil der Erwach-
senen haben sich eigene
Berufe beschaffen oder
sind bei Absolventen von
Braille Ohne Grenzen und
ihren Unternehmen ange-
stellt.

Beschreibung des Beispiels

Das Konzept des Trainingszentrums beruht auf dem Ansatz der Selbst-
integration. Das Selbstintegrationskonzept stellt den Menschen mit seinen
Fahigkeiten in den Mittelpunkt, um die selbstbestimmte Eingliederung in
die Gesellschaft und das Arbeitsleben zu férdern.

Dementsprechend werden nicht die Lebensumstiande des Menschen mit
Sehbehinderung in den Fokus gestellt, sondern die Fahigkeiten priorisiert,
die den betroffenen Menschen in die Situation versetzen, Hindernisse eigen-
stdndig zu berwinden.

Die Selbstintegration funktioniert allerdings nur mit entsprechendem vor-

bereitenden Training, weshalb die Teilnehmer intensiv ein bis drei Jahre aus-
gebildet werden. > http://www.braillewithoutborders.org/GERMAN/

Wirkungen

Neben dem Training in Kommunikation, selbststandigem Denken, Entwi-
ckeln von Problemlésungen sowie in Blinden- und Mobilitatstechniken wird
ein besonderer Wert auf ,weiche Faktoren® gelegt.

Die Konzeption des Rehabilitation- und Trainingszentrums gliedert sich in

4 Teilbereiche:

- Vorbereitende Grundschule

« Berufsausbildung

- Forderung der Selbstintegration

« Herstellung von Braille Lehr- und Lernmaterialien fiir blinde und seh-
geschddigte Menschen

Handlungsempfehlung

Dadurch, dass Blindheit nicht als Mangel, sondern als Chance fiir alle Betei-
ligten verstanden wird, wird das Selbstvertrauen und die Selbstakzeptanz
gesteigert, um auf sehende Mitmenschen zuzugehen und damit eine voll-
standige und selbstbestimmte Teilhabe zu realisieren.

Dementsprechend sind in der Ausbildung junger blinder oder sehgescha-
digter Menschen - neben der Vermittlung von Wissensbestdnden - Mobili-
tatstrainings zu integrieren sowie lebenspraktische Fertigkeiten zu vertiefen,
um Barrieren abzubauen, von denen blinde oder sehgeschadigte Menschen
im Arbeitsleben auf dem allgemeinen Arbeitsmarkt konfrontiert werden.
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Fact sheet

Land: Polen
Expertin:

Beispiel:

Capgemini

Capgemini ist ein
Beratungs- und IT-
Dienstleistungsunternehmen
mit Hauptsitz in Paris.
Globale Unternehmen
werden in komplexen
Herausforderungen in Bezug
auf Cloud, Digitalisierung
und der Einrichtung von
Plattformen unterstiitzt.

Zahlen und Fakten

« Ca. 8.400 Mitarbeiter in
Polen

« Mehrals 90 Menschen
mit Behinderungen sind
beschiftigt

« Menschen aus tber
40 Landern arbeiten bei
Capgemini in Polen

Elzbieta Sieniawska (elzbieta.sieniawska@capgemini.com)

Barrierfreiheit durch Corporate Social Responsibility

Beschreibung des Beispiels

Finanzielle Anreize: Finanzmittel, die im Rahmen der Ausgleichsabgabe
durch die Beschiftigung von Menschen mit Behinderung eingespart wer-
den, werden an die Teams weitergegeben, in denen Menschen mit Behinde-
rung arbeiten. Diese Finanzmittel kdnnen zur Kompensation von Mehrarbeit
durch andere Kollegen oder fiir andere Aktivitdten wie z. B. zum Bewusst-
seins- oder Teambuilding genutzt werden.

Kooperation mit Stiftung: Durch die Kooperation mit Managers of the
Future Foundation (Moffin) wird auf externe Unterstiitzung im Bereich
Inklusion und Barrierefreiheit zuriickgegriffen, um Wissensliicken innerhalb
des eigenen Unternehmens reduzieren zu kénnen.

Multiplikatoren: Mit der Unterstiitzung von Moffin werden ausgewahlte
Mitarbeiter innerhalb des Unternehmens fortgebildet, um die Aktivitaten
zur Bewusstseinsbildung auch ohne die Unterstlitzung externer Experten
nachhaltig aufrechtzuerhalten (z.B. bei Neueinstellungen).

Wirkungen

Ursprung der unterschiedlichen Initiativen ist das Engagement der CSR
Abteilung, indem die Unternehmensverantwortung neben 6kologischer
Themen auch auf soziale Aspekte wie Inklusion und Diversitat ausgedehnt
(CSR+Diversity) wird.

Durch die gesamtwirtschaftliche Einbindung der Inklusion und Barriere-
freiheit in der Unternehmensstrategie wird die Position der Barrierefreiheit
und Inklusion in Unternehmensentscheidungen gestérkt. MaRnahmen und
Kampagnen kénnen auf der Basis vorhandener Managementsysteme
geplant und mit den erforderlichen Ressourcen umgesetzt werden.

Handlungsempfehlung

Die ,,Sustainable Development Goals“ der Vereinten Nationen werden dem-
nach systematisch in der Betriebsstruktur verankert (Abteilung CSR). Zeit-
liche Kapazitaten sowie fachliche und finanzielle Ressourcen werden zur
Verfiigung gestellt, um Themen der Inklusion und Barrierefreiheit nachhal-
tig angehen zu kénnen. In klein- und mittelstandischen Unternehmen, in
denen Verdnderungen der Betriebsstruktur unter Umstanden nicht méglich
sind, kénnten Kooperationen mit externen ,Unterstiitzern“ weiterhelfen, um
zusatzliche Kapazitdten mobilisieren und einbinden zu kdnnen sowie den
Transfer von Wissen sicherzustellen.
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Fact sheet

Land: China

Expertin: Sarah Albert (sarah.albert@flex.com)

Beispiel: Barrierfreiheit durch Corporate Social Responsibility

Flex

Flex ist ein US-Unterneh-
men mit (iber 200.000
Mitarbeitern weltweit,
die eine breite Palette an
Elektronikprodukten her-
stellen. Am Standort in
Zhuhai (Stid-China) sind
20.000 Menschen be-
schaftigt.

Zahlen und Fakten

Ca. 500 Mitarbeiter haben
eine Behinderung. Den
groRten Teil bilden Men-
schen mit einer Hor- und /
oder Sprachbehinderung.
Menschen mit korperli-
chen Einschrankungen oder
Lernschwierigkeiten sind
ebenfalls beschiftigt.

Beschreibung des Beispiels

Die Beschaftigung von Menschen mit Behinderung erlangt in China einen
besonderen Stellenwert, da vielschichtige Herausforderungen zu bewaltigen
sind.

Das Verstandnis, dass Menschen mit Behinderung ein Recht auf Arbeit
haben, muss tief verankert sein (inclusive Mindset).

Dementsprechend wurden die Themen zur Inklusion und Barrierefreiheit
in der bereits vorhandenen Abteilung Corporate Social Responsibility (CSR)

angesiedelt, denen sich ein Team von mittlerweile 28 Mitarbeitern widmen.

- https://flex.com/connect/innovation-sites/zhuhai-china

Wirkungen

Durch die nachhaltige Verankerung der Barrierefreiheit in der Unterneh-
mensstruktur (Abteilung CSR) finden Themen der Barrierefreiheit in Unter-
nehmensentscheidungen strategische Beriicksichtigung. Manahmen und
Kampagnen werden auf der Basis vorhandener Managementsysteme ge-
plant und umgesetzt:

Initiierung verschiedener Manahmen und Kampagnen zur Bewusstseins-

bildung, Organisation multiprofessioneller Konferenzen fiir Unternehmen,
Service Provider, Regierungsorganisationen und Betroffenen sowie die Ein-
richtung spezieller Talent Programme.

Handlungsempfehlung

Um einen Paradigmenwechsel im Umgang mit Menschen mit Behinderung
zu initiieren, ist es von entscheidender Bedeutung, dass die Vision einer in-
klusiven Belegschaft nicht nur vom TOP-Management getragen wird, son-
dern dass auch zeitliche Kapazitaten sowie fachliche und finanzielle Res-
sourcen zur Verfligung gestellt werden, indem Fragen der Barrierefreiheit
nachhaltig in Unternehmen verortet werden.
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Fact sheet

Land: \VEIEVSE!
Experte:
Beispiel:

Genashtim

Genashtim ist ein mehrfach
ausgezeichnetes Unterneh-
men, das Online Trainings
und diverse Diensteleistun-
gen multinationalen Kon-
zernen, Akademien und Re-
gierungsorganisationen zur
Verfligung stellt. Der Griin-
der selbst war mehr als 20
Jahre im Vorstand internati-
onaler Konzerne tatig.

Zahlen und Fakten

Griindung im Jahr 2009

70 % Person mit Behin-
derung und 25 % Fliicht-
linge, die bei Genashtim
beschaftigt sind.

100 % cloud basierte
Arbeit von zu Hause.

Mitarbeiter in mehr als
10 Landern liber 6 Konti-
nente verteilt.

Thomas NG (thomas@genashtim.com)

Barrierefreiheit durch ,,Heimarbeit*

Beschreibung des Beispiels

Genashtim ist ein cloud-basiertes Unternehmen, in dem die Mitarbeiter aus-
schliellich von zu Hause arbeiten. Dabei nutzt Genashtim neuste Technolo-
gien, um benachteiligte und ausgegrenzte Gruppen auf der ganzen Welt mit
einander zu vernetzen und verschiedene Dienstleistungen online anzubieten.

Neben diversen Dienstleistungen fiir Unternehmen werden in Kooperation
mit einer Universitdt Online-Master-Programme angeboten und durchge-
fuhrt.

Detaillierte Informationen Gber Genashtim unter:

- https://www.genashtim.com

Wirkungen

Durch die Nutzung modernster Technik hat Genashtim ein Unternehmen
gegriindet, ohne dass Mitarbeiter vor Ort korperlich prasent sein missen.
Es gibt keine Biiros oder sonstigen Zentren, in denen sich Mitarbeitende
treffen, wodurch das Pendeln von und zur Arbeitsstét-te sowie damit zu-
sammenhdngende Barrieren entfallen.

Sobald weitere Personen, ob mit oder ohne Behinderung, eingestellt wer-
den, werden diese in spezialisierten Trainings zwischen 2-4 Wochen auf

die bevorstehenden Aufgaben vorbereitet. Neben der Nutzung virtueller
Arbeitsumgebungen sowie digitaler Werkzeuge werden die Arbeitsprozesse
individuell an die vorhandenen Beddirfnisse der Mitarbeiter angepasst, um
vorhandene Defizite auszugleichen.

Handlungsempfehlung

Insbesondere vor dem Hintergrund der globalen Digitalisierung und der
Industrie 4.0 wird Heimarbeit mit den dazugehérigen Risiken fiir Menschen
mit und ohne Behinderung zunehmen. Dabei sind die Barrieren im privaten
Sozialraum geringer als die am Arbeitsplatz ,,Betrieb“ einzustufen.
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Fact sheet

Land: Niederlande

Experte: Henny Mulders (henny.mulders@uwyv.nl)

Beispiel: Barrierefreiheit durch Umstrukturierung der Arbeitsprozesse

uwyv

UWV (Uitvoeringsinstituut
Werknemersverzekerin-
gen) ist eine durch das Mi-
nisterium fur Soziales und
Beschaftigung beauftragte
offentliche Verwaltung in
den Niederlanden, die u.a.
die Aufgabe der 6ffentlichen
Arbeitsvermittlung Giber-
nimmt.

Zahlen und Fakten

UWV hat die Redesign Me-
thode seit 2013 selbst als
Arbeitgeber umgesetzt und
in weiteren Betrieben ein-
gefiihrt. In der UWV fiihrte
dies zur Sicherstellung von
100 nachhaltigen Jobs fir
Menschen mit Behinderung.

Beschreibung des Beispiels

Bei der ,Inclusive Work Redesign Methode* handelt es sich um eine syste-
matische Beratung von Unternehmen, in der die Arbeitsprozesse analysiert
werden, um einzelne Tatigkeitsmerkmale zu identifizieren, die nicht Be-
standteil urspriinglicher Tatigkeitsbeschreibungen sind, aber dennoch einen
wesentlichen Teil der alltdglichen Arbeit ausmachen. Durch die identifizier-
ten Tatigkeitsmerkmale entstehen neue Aufgaben und Stellenbewertungen.

- https://www.inclusievearbeidsorganisatie.org/sites/default/files/
kb-uplo-ads/zijlstra_ruitenbeek_mulders_lierop_2017.pdf

Wirkungen

In der ,,Redesign Methode® findet ein Wechsel der Perspektive statt, indem
die Beratung bedarfsorientiert an der Nachfrage des Unternehmens (Busi-
ness Case) und nicht an dem konkreten Unterstitzungsbedarf des Einzelnen
(Qualifizierung, Umschulung etc.) ausgerichtet wird.

Durch die systematisch angelegte Beratung von Unternehmen werden neue
Tatigkeitsfelder erschlossen, um Menschen mit Behinderung in den allge-
meinen Arbeitsmarkt zu integrieren. Darliber hinaus werden Arbeitsprozesse
gestrafft, wodurch Arbeitszeit gespart und die Effektivitdt gesteigert wird.

Handlungsempfehlung

Die ,,Spezialisten“ der UWV, die die Unternehmen in der Umgestaltung

der Arbeitsprozesse beraten und nachhaltig begleiten, werden durch eine
mehrtagige Schulung an der Universitat Maastricht fortgebildet. Neben der
auf die Unternehmen abgestimmte Beratung und Begleitung ist die Ver-
ankerung der Weiterbildung in bestimmten Berufsgruppen, etwa bei den
Reha-Managern oder dem Integrationsfachdienst in Deutschland, anzustre-
ben, um auf vorhandenen Strukturen aufzubauen und eine flichendeckende
und branchenibergreifende Abdeckung sicherzustellen.
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Fact sheet

Land: England
Experte:
Beispiel:

Lloyd Banks Group

Lloyd Banks Group (LBG)
hat im Jahr 2009 einen
Umstrukturierungsprozess
mit der Unterstiitzung
eines externen Dienst-
leisters (Microlink) durch-
geflhrt, der durch das
Business Disability Forum
wissenschaftlich begleitet
wurde.

Zahlen und Fakten

Zwischen den Jahren 2012
bis 2014 waren ca. 19 % der
Belegschaft auf individu-
elle Arbeitsplatzanpassun-
gen angewiesen. Nach der
Umstrukturierung sind die
durchschnittlichen Kosten
pro Anpassung im Schnitt
um 53 % gesunken. 62 % der
Kollegen beschreiben darii-
berhinaus die Reduzierung
von Abwesenheitszeiten.

Daniel Schmidt (daniel.schmidt@microlinkpc.com)

Barrierefreiheit durch Kooperation mit externen Dienstleistern

Beschreibung des Beispiels

Bis zur Umstrukturierung der Unternehmensprozesse fielen Arbeitsplatz-
anpassungen in den Kompetenzbereich der Personalabteilung (HR) bzw. der
Medizinabteilung (Occupational Health). Die jeweiligen Personen fiihlten
sich haufig aufgrund mangelnder Kenntnisse und Erfahrungen tiberfordert.
Die Finanzierung der erforderlichen Anpassungen war nicht zentral gesteu-
ert, so dass jede Abteilung das eigene Budget belasten musste.

Daraufhin startete die LBG im Jahr 2009 eine interne Umfrage, um den
IST-Zustand zu erheben, auf dem weitere Malnahmen ausgerichtet wurden.

- https://members.businessdisabilityforum.org.uk/media_manager/

public/86/Resources/BDF%20Lloyds%20BG%20Workplace%20adjust-
ments%20case%20study.pdf

Wirkungen

Durch die zentralisierten und einheitlichen Prozesse wurde die Basis gelegt,
um unternehmensinterne Barrieren in der Beschaffung und Durchfiihrung
von Arbeitsplatzanpassungen abzubauen:

- Schaffung neuer Strukturen und Positionen, indem fiir jeden Mitarbeiter,
der einen konkreten Anpassungsbedarf hat, ein Gesamtverantwortlicher
zur Seite gestellt wird.

- Starkung des Vertrauens in den Mitarbeiter und dessen Bedarfseinschat-
zung, indem die Bedarfspriifung, inwiefern das Hilfsmittel auch tatsdch-
lich erforderlich ist, abgeschafft wird.

- Unterstiitzung durch einen externen Dienstleister, der in technischen
Losungen fir Barrierefreiheit spezialisiert ist.

- Zentralisierte Finanzierung aller Arbeitsplatzanpassungen.

Handlungsempfehlung

Durch den Umstrukturierungsprozess und den Paradigmenwechsel, indem
der konkrete Bedarf durch die Auswirkungen der Behinderung an den Ar-
beitsbedingungen ausgerichtet wird, werden Barrieren, die die Auslibung
einer beruflichen Tatigkeit hindern, zeitnah beseitigt.

In diesem Zusammenhang wird die Kooperation mit einem externen Dienst-
leister und die Installierung geeigneter Unternehmensprozesse hervorge-
hoben, um unabhangig von Entscheidungen staatlicher Unterstiitzungssys-
teme eigenstdndig und zeitnah auf konkrete Bedarfssituation reagieren zu
kdnnen.
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Fact sheet

Land: Osterreich

Experte: Wolfgang Kowatsch (wolfgang.kowatsch@myAbility.org)

Beispiel: Barrierefreiheit mit Hilfe privater Unternehmensberatung

myAbility

myADbility ist eine private
Unternehmensberatung,
die Unternehmen darin un-
terstiitzt, das Potenzial von
Menschen mit Behinderung
sowohl als Mitarbeiter als
auch als Kunden optimal zu
nutzen.

Zahlen und Fakten

40 % der Mitarbeiter von
myAbility haben eine Behin-
derung und verfiigen tiber
langjahrige Erfahrungen im
Umgang mit Unternehmen.
Das DisAbility Wirtschafts-
forum umfasst derzeit 23
Mitgliedsunternehmen.

Beschreibung des Beispiels

Performance Check: Der Performance Check ist eine Bewertungshilfe fir
Arbeitgeber im deutschsprachigen Raum, um die Barrierefreiheit in Unter-
nehmen zu erheben.

DisAbility Wirtschaftsforum: Die von myAbility initiierten Events von und fir
Unternehmen dienen dem zielgerichteten Austausch von gemachten Erfah-
rungen und vorhandenem Wissen, um die Wettbewerbsvorteile durch Barri-
erefreiheit und Diversitét erschlieBen zu kénnen.

Sensing Journey: Das Training zur Bewusstseinsbildung, in dem Mitarbeiter
und Fuhrungskrafte in Unternehmen in interaktiven Schulungen und prak-
tischen Ubungen mit Hilfe der Anleitung eines inklusiven Coaching-Teams
sensibilisiert werden.

myAbility Talent Programm: Das Programm férdert Studierende mit Behin-
derung in einem speziell darauf ausgerichteten Nachwuchsprogramm, in
dem der offene Umgang mit der Behinderung als Erfolgsfaktor gestarkt und
entsprechende Talente mit passenden Unternehmen in Kontakt gebracht
werden.

- https://www.myability.org/

Wirkungen

Unternehmer werden durch die Mitarbeiter von myAbility auf der Basis
unterschiedlicher Leistungsangebote in der Ausiibung sozialer und ge-
setzlicher Pflichten unterstiitzt.

So werden z.B. ,,Barrieren in den Képfen“ abgebaut, indem hochrangige
Unternehmer der freien Wirtschaft, in der Regel CEO’s, gemachte Erfah-
rungen platzieren, um sich auf dieser Basis tiber Vor- und Nachteile von
Inklusion und Barrierefreiheit sowie mégliche Hindernisse und Probleme
in der Praxis auszutauschen.

Handlungsempfehlung

Die Initiierung von regelmaRig stattfindenden und flichendeckenden Ver-
anstaltungen, die nicht von dem Staat oder der 6ffentlichen Verwaltung
organisiert werden, auf denen hochrangige Vorstandsmitglieder privater
Unternehmen Erfahrungen austauschen, ist auch in Deutschland zu férdern,
um Themen wie Barrierefreiheit und Inklusion auch in dem Bewusstsein von
Unternehmensfiihrungen zu etablieren.
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Fact sheet

Land: England

Experte:
Beispiel:

Shell

Shell ist eines der weltweit
groRten Mineraldl- und
Erdgas-Unternehmen. Der
Konzern ist in mehr als 140
Landern aktiv. Weltweit be-
schaftigt Shell rund 86.000
Mitarbeiter.

Zahlen und Fakten

Seit der Einfiihrung des
Workplace Accessibility Ser-
vices wurden 1.304 Antra-
ge gestellt (337 IT und 967
weitere); die Laufzeiten be-
trugen im Durchschnitt 54
Tage, sofern eine Genehmi-
gung erforderlich war und
bei durchschnittlich 19 Ta-
gen beim ,,Self Service; die
Kundenzufriedenheit liegt
bei 96 %.

Andrew Kneen (andrew.kneen@shell.com)
Barrierefreiheit durch globale Standards

Beschreibung des Beispiels

Bis zur Umstrukturierung, die bei Shell hinsichtlich der Beantragung individueller
Arbeitsplatzanpassungen durchgefiihrt wurde, wurde folgende Ausgangssitua-
tion erhoben: 7 nicht miteinander verbundene Verfahren, 110 mogliche Arbeits-
schritte, bis zu 20 Monate Lieferzeit sowie undefinierbare Kosten.

Im Jahr 2016 wurde daraufhin in einem Pilotprojekt die Einfiihrung eines zentrali-
sierten und globalisierten Verfahrens getestet, welches im Jahr 2018 nach erfolg-
reichem Abschluss auf weitere Standorte ausgedehnt wurde. Seit Oktober 2018
nehmen mehr als 80 Standorte teil.

- https://members.businessdisabilityforum.org.uk/resource-category/resour-
ce/case-study-shell-introduces-global-workplace-accessibility-capability/

Wirkungen

Durch die Anpassung eines globalen und Mitarbeiter orientierten Prozesses
konnten in der Pilotphase die Lieferzeit fiir entsprechende Arbeitsplatzan-
passungen auf 30 Tage oder weniger reduziert und die Durchschnittskosten
pro Anpassung auf 260 Pounds minimiert werden.

Leichter Zugang: durch verbesserte Prozesse und zugewiesener Unter-

stlitzung bendtigt es 5 Klicks, um eine Hilfe zu beantragen.

« Self-Service: der Mitarbeiter ist in der Entscheidungsfindung und in
der Prozessgestaltung eingebunden.

« Technisches Portal: ein durch Kennzahlen unterstiitztes Webportal,
das einen Produktkatalog mit Unterstiitzungsmaoglichkeiten enthalt.

« Vertrauensorientierter Ansatz: Vorgesetzte werden iiber den Bedarf

nur noch informiert, eine Genehmigung ist nicht mehr erforderlich.

Querschnittsthema: Interessen verschiedener Abteilungen wurden

in der Erstellung und der Gestaltung des ,,Workplace Accessibility

Services“ einbezogen.

Handlungsempfehlung

Trotz angestrebter Barrierefreiheit werden auch zukiinftig ,individuelle Ar-
beitsplatzanpassungen® erforderlich sein, um individuelle Einschrankungen
zu kompensieren und eine vollstandige Teilhabe im Arbeitsleben sicherzu-
stellen. Durch die Einfiihrung des ,Workplace Accessibility Service“ wurde
ein globaler Ansatz gewdhlt, um die einheitliche Versorgung aller Shell-Mit-
arbeiter und die Einhaltung internationaler Standards zu gewéhrleisten.
Durch den zentralisierten und einheitlichen Prozess wurde die Basis gelegt,
um unternehmensinterne und tiber die Landergrenzen hinaus bestehen-
de Barrieren in der Beschaffung und Durchfiihrung von Arbeitsplatzanpas-
sungen abzubauen, was auch in Deutschland vor dem Hintergrund der ver-
schiedenen Zustédndigkeiten und Rechtsgrundlagen zu fordern ist.
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Fact sheet

Land: Russland

Expertin: Olga Loeva (o.loeva@fond-deystvuy.ru)

Beispiel: Barrierefreiheit durch interaktives Training zur Bewusstseinsbildung

Deystvuy Charitible
Fondation

Deystvuy Charitable Foun-
dation ist eine non-profit
Organisation, die das inter-
aktive Training erstellt und
gemeinsam mit externen
Experten, die eine Behinde-
rung haben, durchfihrt.

Zahlen und Fakten

Unternehmen wie Philip
Morris International (PMI),
L’Oreal, Deloitte, Abby, Air
Liquide und die russische
Bank Rosbank haben den
DISability Skills Interactive
Quest bereits durchgefihrt.
Die Kosten werden von den
Unternehmen getragen.

Beschreibung des Beispiels

DISability Skills Interactive Quest ist ein durch Menschen mit Behinderung
geleiteter Workshop fiir Mitarbeiter und Fiihrungskrafte in Unternehmen.

Der Workshop wurde von einer Projektmanagerin, die selbst eine Behinde-
rung hat, mit langjéhriger Trainingserfahrung entwickelt. Schwerpunkt die-
ser Methode ist der praktische Teil, in dem die Teilnehmer mit Menschen
mit unterschiedlichsten Behinderung im direkten Austausch sind.

Die Teilnehmer werden nach einer gemeinsamen Einleitung in verschiedene
Gruppen geteilt und durch 5 Stationen von jeweils einem Moderator mit Be-
hinderung begleitet. An jeder Station erhalten die Teilnehmer verschiedene
Ubungen und Aufgaben, die in einer vorbestimmten Zeit zu [8sen sind.

Im letzten Teil des Workshops kommen die Teilnehmer fiir eine Feedback-
runde (genannt,,Q&A“) zusammen, in der die gewonnenen Erfahrungen und
Eindrucke geteilt und diskutiert werden

- https://drive.google.com/file/d/1jpqyr6XiwQFFNUvwO05RrnUjQh-
7dxL8VW/view?usp=sharing

Wirkungen

Durch den interaktiven Austausch und die praktischen Ubungen, die auf den
Wechsel der Perspektive ausgerichtet sind, erhalten die Teilnehmer neue
Eindriicke und Erfahrungswerte, um vorhandene Vorurteile, Hemmnisse
oder Unsicherheiten im Umgang mit Menschen mit Behinderung abzubauen
und ein gegenseitiges Verstandnis zu entwickeln.

Handlungsempfehlung

Ein professionalisiertes Training zur Bewusstseinsbildung, in dem Menschen
mit Behinderung involviert sind, das systematisch aufgebaut ist und durch
einen externen Dienstleister flichendeckend iber verschiedene Branchen
hinweg angeboten wird, kdnnte auch in Deutschland unter Einbindung vor-
handener Organisationen angeboten werden, um Barrieren in den Kopfen
abbauen zu kénnen.
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Fact sheet

Land: Israel
Expertin:

Beispiel:

Shekulo Tov

Shekulo Tov ist ein Service
Provider, der 2005 gegriin-
det wurde und sich auf die
Rehabilitation und Wieder-
eingliederung psychisch
kranker Menschen in den
allgemeinen Arbeitsmarkt
spezialisiert hat.

Zahlen und Fakten

Vermittlungen auf den
allgemeinen Arbeitsmarkt:

+ 2014: 215
» 2015: 305
+ 2016: 600

- Vermittlungsquote = 30 %

Shachar Liran Hanan (shacharlh@s-tov.org.il)

Barrierefreiheit durch Vertrauensbildung

Beschreibung des Beispiels

In insgesamt 7 Business-Units (Trainingszentren) werden (iberwiegend
Menschen mit psychischen Erkrankungen, die als nicht erwerbsféhig gelten,
fir die Aufnahme einer Tatigkeit im allgemeinen Arbeitsmarkt vorbereitet.

Die insgesamt 7 Business-Linien unterteilen sich z.B. in Second Hand
Biicherladen, Cafés, Second Hand Bekleidungsgeschafte, Hundeausfiihr-
service, Herstellung individualisierter Geschenkartikel. Dabei werden die
Business-Units mitten in der ,Community“ platziert, um einen Austausch
mit der Zivilgesellschaft zu ermdglichen und zu férdern.

- https://stov.org/about/the-integrative-unit-model/

Wirkungen

Keine systembedingten Zustdndigkeitswechsel und damit den Erhalt der
Vertrauensbeziehung zu den Klienten, die in der Wiedereingliederung von
psychisch erkrankten Menschen besonders hervorgehoben wird.

« Ein Team aus ,,Spezialisten“ (Business Manager, Jobcoach, Arbeits-
therapeut), das den Klienten von Anfang an bis zur Vermittlung auf den
allgemeinen Arbeitsmarkt und dariiber hinaus begleitet.

« Das Team aus ,,Spezialisten“ steht auch dem Arbeitgeber bei Fragen

oder Problemen als Ansprechpartner vor Ort zur Verfiigung, um den

Unterstiitzungsbedarf der Unternehmen abzudecken. Ebenfalls kénnen

sich auch Mitarbeiter an das Team der,,Spezialisten*“ wenden.

Eine Riickkehr in die Business-Unit ist jederzeit moglich, sofern die

Vermittlung auf den allgemeinen Arbeitsmarkt scheitern sollte.

Handlungsempfehlung

Durch das Konzept der durchgéngigen Zusammenarbeit werden Wechsel
der Zustandigkeiten und der Ansprechpartner vermieden, was sich positiv
auf die Vertrauensbeziehung zwischen Klient, ,,Spezialist“ und Unternehmen
auswirkt, wodurch die Wahrscheinlichkeit einer erfolgreichen und nach-
haltigen Eingliederung auf den allgemeinen Arbeitsmarkt gesteigert wird.

In dieser Begleitungskette kénnte das Budget fiir Arbeit genutzt werden.
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¥ DGUV

International study on accessibility at the workplace

Accessibility

¥ DGUV

Background

+ German Federal Government’s National Action Plan 2.0 (www.einfach-teilhaben.de)

+ Commissioned by the Federal Ministry of Labour and Social Affairs (www.bmas.bund.de)

» Conducted by the German Social Accident Insurance (DGUV) (www.dguv.de)
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Objective

Breaking down barriers at the workplace to improve the access
of persons with disabilities to the competitive labour market Example

Find best practices worldwide, which ...
v’ are relevant to the private sector
v show substantial changes

v’ are transferable to other enterprises

¥ DGUV

from

SEplE Austria

from
USA

Example
from
China

Draw these to the attention
of other enterprises

Examples

Raising awareness

£

Innovative structure
inside enterprises

¥ DGUV

Technical support

Legal & financial
incentives

79



Anlage 7 - Power Point Présentation

¥ DGUV

Examples

Innovative structure

Country: Sweden

Organization / Company: Scandic Hotels

Example: Director Accessibility

Description: Creating a new position as “Director Accessibility” at management level to

strengthening the position of accessibility and being able to consider accessibility in
decisions from the very early beginning.

Connecting Accessibility with CSR (Corporate Social Responsibility).

¥ DGUV

Examples

Innovative structure

Country: Netherlands
Organization / Company: UWV — Public Administration
Example: Redesign of business processes

Description: Systematical consultation of employers carried out to create new
opportunities of employment for PwD and optimizing business processes.

The Inclusive Work Redesign Method provides a change of perspective by
focusing on employers needs besides of enabling individuals (retraining).
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¥ DGUV

Examples

Innovative structure

Country: Malaysia
Organization / Company: Genashtim
Example: Virtual workplace as alternative employment relationship

Description: Employees with and without disabilities work from their home-place. There
are no offices, no commuting to work and thus no barriers by reaching the workplace.

Based on State-of-the-Art-technology Genashtim is able to connect persons all
over to world in order to deliver services to multinational companies.

¥ DGUV

Examples

Legal & financial incentives

Land: USA
Organization / Company: Disability:IN & AAPD
Example: Disability Equality Index (DEI)
Pl : Description: Benchmarking tool assisting employers to evaluate the current situation in
P 1., terms of inclusion and accessibility in order to build up new strategies and future
- — measures and obtain financial subsidies.
SRS ] The Disability Equality Index (DEI) supports companies to identify opportunities for

continued improvement and to build a company’s reputation as an employer of
choice.
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¥ DGUV

Preventing employability — German approach of inclusion

* Legal obligation since 2004 — Disability Management (DM)

« Employers have to offer DM procedure if:
- employee is ill more than six weeks per year and
- frequently or in time intervals of absence from work

* Federal Labor Court decision 2007:
if employers do not provide evidence that they have offered a disability management program they
may not dismiss the employee because of illness

¥ DGUV

Article 26, 1 a UN-CRPD “Habilitation and Rehabilitation”

“Services and programs begin at the earliest stage, and are based on the
multidisciplinary assessment of individual needs and strengths...”
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¥ DGUV

Article 27 UN-CRPD “Work and Employment”

(1) States parties shall safeguard and promote the realization of the right to work,
including for those who acquire a disability during the course of employment, by taking
appropriate steps, including through legislation, to, inter alia:

(k) Promote vocational and professional rehabilitation, job retention and return to work
programmes for persons with disabilities

¥ DGUV

Statutory Accident Insurance in Germany

Prevention
(Occupational Health and Safety, Health Promotion)

A

comprehensive
service

Rehabilitation Compensation
(medical treatment, vocational and social rehabilitation) (financial benefits, pensions)
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Best Practice in Germany

» Action Plan of DGUV or employers

Inclusion Award of Federation of Employers with partners
Financing projects and supporting services by quota systems
Inclusion in the first labour market, no sheltered workshops
Guidelines of RI for business leaders: paid job and inclusion
Close link to “Sustainable Development Goal” of UN (SDG)

Nothing without participation: peers as experts!

¥ DGUV

Request (Until October, 2019)

We need your support!

Share the information Fill in the questionnaire

Questionnaire

¥ DGUV

Provide us personal contacts

&0
(e
20A0D
S
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¥ DGUV

International study on accessibility at the workplace

Contact:

German Social Accident Insurance (DGUV)
- Rehabilitation Strategies -

Herr Dr. Friedrich Mehrhoff: Friedrich.Mehrhoff@dguv.de
Herr Marlon Becker: Marlon.Becker@dguv.de
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Laws Concerning Accessibility for Workers with Disabilities in Companies in
Germany

by René Dittmann (LL.M.)
A. Introduction

The Convention on the Rights of Persons with Disabilities (UN CRPD) was agreed between the state
parties with emphasis on the fact that the majority of persons with disabilities live in conditions of
poverty (No. 20, Preamble UN CRPD). This stands in connection to the comparatively low employment
rate of persons with disabilities’. The realization of the right to work of persons with disabilities
according to Art. 27 UN CRPD - that includes the right to the opportunity to gain a living by work in a
labour market and a work environment that is open, inclusive and accessible to persons with
disabilities - requires the accessibility of the working world. The refusal to adapt the workplace to
persons with disabilities can constitute a disability-based discrimination prohibited under the UN
CRPD. The obligation regarding the accessibility at the workplace contains not only physical
accessibility, but also accessible transport and support services to get to the workplaces as well as
accessible information pertaining to work, advertisements of job offers, selection processes and
communication at the workplace. Furthermore, all trade union and labour rights must also be
accessible, as must training opportunities and job qualifications.?

In the following the legal bases concerning the accessibility at the workplace for persons with
disabilities in the Federal Republic of Germany (FRG) are summarized. In addition, the regulations
regarding the duty to provide reasonable accommodation are taken into account, since, if necessary,
they should ensure equal participation in working life in particular cases (Art. 27 (1) No. i UN CRPD in
conjunction with Art. 2 UN CRPD). After an overview of the relevant legal framework for participation
in working life in Germany (B.), the employer obligations (C.) as well as the social benefits for the
employment of persons with disabilities are outlined (D). Finally, the provisions regarding the
accessibility and the reasonable accommodation at the workplace are presented (E.).

B. Legal framework for participation in working life of persons with disabilities in
Germany

1. Requirements of the Basic Law (Grundgesetz)

The FRG is a social constitutional state (Art. 20 (I) and Art. 28 (I) Grundgesetz [GG]). According to the
German Federal Constitutional Court (Bundesverfassungsgericht (BVerfG)) the constitutional
definition as a social state obliges the FRG to ensure a just social order® and requires state provision
and welfare for individuals or groups of society who are hindered in their personal and social
development by their personal circumstances or social disadvantages®. On the one hand the principle
of the social state binds the state but on the other hand it includes no statements about how to fulfill
this obligation. Instead, it leaves the legislature a wide scope for action®.

L OECD, Sickness, Disability and Work, p. 50; Welti, in: MacEachen (ed.), The Science and Politics of Work
Disability Policy, p. 171; most recently: legislative material of the parliament (Bundestagsdrucksache) 19/4157.
2 Committee on the Rights of Persons with Disabilities from 22.05.2014, CRPD/C/GC/2, No. 41; see also:
Mehrhoff, in: Wansing, Welti, & Schéfers (eds.), The Right to Work for Persons with Disabilities.

3 BVerfG from 18.07.1967 — 2 BvF 3/62.

4 BVerfG from 22.06.1977 — 1 BvL 2/74.

5> BVerfG from 18.07.1967 — 2 BvF 3/62.
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Furthermore, it can exert an influence on the interpretation of fundamental rights of the Basic Law
(Grundgesetz)®, that are constitutional value judgments’. One of these is the prohibition of
discrimination because of disability per Article 3 (lll) sentence 2 GG (“No person shall be disfavored
because of disability”®). Associated with this is a subjective right vis-a-vis the public authorities bound
by the fundamental rights to desist and prevent disadvantageous unequal treatment due to disability®.
Disadvantage is also given, if people with disabilities are excluded from development and activity
opportunities by the public authorities and this exclusion is not sufficiently compensated by a support
measure related to the disability’°. In addition, the prohibition of discrimination in conjunction with
the social state principle demands the state to support and actually realize equality with people
without disabilities, even it is not connected with an individual subjective participation right!!. The
state therefore has the duty to forbid discrimination by private persons!?.. Moreover, the prohibition
of discrimination is also taken into account in the interpretation of civil law and thus develops a
pronounced third-party effect?3.

2. Requirements of international law

Ratified international law has the status of federal law (Bundesrecht) within the state, and thus it is
subordinated to the Basic Law, but nevertheless, it has to be taken into account as an interpretation
aid regarding the fundamental rights'®. This effect of human rights and international law has been
clarified in the context of the European Convention on Human Rights (ECHR)®® and the UN CRPD?.

By joining the Convention on the Rights of Persons with Disabilities, the FRG has also accepted the
obligation to adopt all appropriate legislative, administrative and other measures for the
implementation of the rights recognized in the Convention (Art. 4 (I) (a) UN CRPD). Therefore, the
German laws — including in the field of labour law and social law - must be applied and interpreted in
conformity with the Convention?’.

Furthermore, ratified international law must, as appropriate, be observed and applied by the German
courts like other statutory law of the federal government, within the framework of methodologically
acceptable interpretation®®. Such a direct applicability presupposes that a provision of international
law is appropriate and sufficiently well-defined to have legal effect like a domestic provision. In
addition, it must convey a subjective right of the individual. For Art. 27 UN CRPD this is not assumed?’,
but for the general prohibition of discrimination according to Art. 5 (1) UN CRPD??, which also includes

6 BVerfG from 13.01.1982 — 1 BvR 848/77.

7 BVerfG from 15.01.1958 — 1 BvR 400/51.

8 ,Niemand darf wegen seiner Behinderung benachteiligt werden

% Kischel, in: BeckOK Grundgesetz, Art. 3 GG, No. 234; Welti, Behinderung und Rehabilitation im sozialen
Rechtsstaat, p. 352.

10 BVerfG from 08.10.1997 — 1 BvR 9/97.

11 Welti, Behinderung und Rehabilitation im sozialen Rechtsstaat, p. 460; Caspar, EuGRZ 2000, 135 (139).

12 Welti, Frankenstein & Hlava, Angemessene Vorkehrungen und Sozialrecht, p. 43.

13 BVerfG, from 28.03.2000 — 1 BvR 1460/99.

14 BVerfG from 04.05.2011 — 2 BvR 2333/08.

15 BVerfG from 14.10.2004 — 2 BvR 1481/04.

16 BVerfG from 21.03.2016 — 1 BvR 53/14.

17 Welti & Nachtschatt, in: Wansing, Welti, & Schifers (eds.), The Right to Work for Persons with Disabilities, p.
60; Banafsche, in: Banafsche & Platzer, Soziale Menschenrechte und Arbeit, p. 85.

18 BVerfG from 14.10.2004 — 2 BvR 1481/04; Federal Social Court (BSG) from 06.03.2012 —B 1 KR 10/11 R.

19 BSG from 06.03.2012 — B 1 KR 10/11 R.

20 Welti & Nachtschatt, in: Wansing, Welti, & Schifers (eds.), The Right to Work for Persons with Disabilities, p.
60.

21 BSG from 06.03.2012 — B 1 KR 10/11 R.
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the obligation to provide reasonable accommodation (Art. 2 UN CRPD)??

directly assert a judicial right against a non-state institution?s.

. However, it is not possible to

3. Anti-discrimination law in the European Union

On European Union level in 2000 the Council Directive 2000/78/EC was adopted to lay down a general
framework for combating discrimination, amongst others, on the ground of disability as regards
employment and occupation, with a view to putting into effect in the Member States the principle of
equal treatment (Art. 1 Directive 2000/78/EC). In order to guarantee compliance with the principle of
equal treatment in relation to persons with disabilities, reasonable accommodation shall be provided
in the sphere of employment, occupation and vocational training (Art. 5 Directive 2000/78/EC).
Therefore, the EU Member States have to create regulations, that oblige employers to provide
reasonable accommodation.?

European Union’s Directives address the EU Member States and shall be binding, as to the result to be
achieved, but shall leave to the national authorities the choice of form and methods (Art. 288 Sentence
3 Treaty on the Functioning of the European Union (TFEU)). But after the implementation deadline the
national law has to be interpreted in conformity with Community law?. In this context, it has to be
noted that the ratification of the UN CRPD by the EU has led it to be used for interpreting EU law?®.

4. Anti-discrimination law in the Federal Republic of Germany
4.1. Equal treatment obligations for private employers

The principle that national law must be interpreted in conformity with Community law concerns chiefly
domestic provisions enacted in order to implement the directive in question?. The Directive
2000/78/EC was implemented in Germany in 2006%, in particular by the adoption of the General Act
of Equal Treatment (Allgemeines Gleichbehandlungsgesetz [AGG])*. The AGG prohibits discrimination
on different grounds, including disability, in the context of employment and occupation (§§ 1, 3 and 7
AGG). The scope of the AGG refers to selection, recruitment and employment conditions, continued
employment, career advancement and safe and healthy working conditions (§ 2 AGG). However, the
AGG contains no provision that obliges employers to provide reasonable accommodation.
Nevertheless, this duty can be derived by an interpretation of the AGG’s provisions in conformity with
the EU directive 2000/78/EC in conjunction with the UN CRPD®. In connection with the legality of a
different treatment due to occupational requirements the German Federal Labour Court
(Bundesarbeitsgericht (BAG)) has already confirmed, that opportunities to provide reasonable
accommodation have to be examined3,

22 Further information to reasonable accommodation in context of the UN CRPD as well as the EU Directive
2000/78/EG in: Ferri, in: Wansing, Welti, & Schéfers (eds.), The Right to Work for Persons with Disabilities.
23 Welti, Frankenstein & Hlava, Angemessene Vorkehrungen und Sozialrecht, p. 28.
2 Ferri & Lawson, Reasonable accommodation for disabled people in employment, p. 40; Rabe-Rosendahl,
Angemessene Vorkehrungen fir behinderte Menschen im Arbeitsrecht, p. 162.
25 ECJ from 5.10.2004 — C-397/01.
%6 FCJ from 11.04.2013 — C-335/11.
27 ECJ from 5.10.2004 — C-397/01.
28 Act implementing European directives putting into effect the principle of equal treatment (Gesetz zur
Umsetzung europdischer Richtlinien zur Verwirklichung des Grundsatzes der Gleichbehandlung) from
14.08.2006, BGBI. I, p. 1897.
2% See Welti, in: Stendahl, Erhag & Devetzi (eds.), A European Work-First Welfare State, p. 148.
30 Welti, Frankenstein & Hlava, Angemessene Vorkehrungen und Sozialrecht, p. 47.
31 BAG from 19. 12.2013 — 6 AZR 190/12.

3
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A reference to the AGG is also found in the special labour law on severely disabled persons (§ 164 (Il)
Social Code Book (Sozialgesetzbuch [SGB]) 1X32). Moreover, the AGG is valid for persons, who are
claiming a service in a vocational rehabilitation facility (§ 52 SGB IX) as well as for employees in
sheltered workshops (WfbM) for persons with disabilities (§ 221 (IV) SGB IX). Furthermore, the
prohibition of discrimination is anchored in other parts of the Social Code Book to prevent
disadvantages when claiming a social right (§ 33c SGB 1*3), concerning training and employment
services (§ 36 (Il) SGB 1113%) or at the vocational guidance by the social insurance agencies (§ 19a SGB
1\V/35)36,

The central legal consequence of a violation of the prohibition of discrimination under the AGG is a
claim for compensation of the person concerned?’

4.2. Equal treatment obligations for public authorities

For public authorities on federal level the Act on Equal Opportunities for Persons with Disabilities
(Behindertengleichstellungsgesetz [BGG]) is to apply. This law includes provisions regarding
accessibility (§§ 8-12a BGG) as well as a prohibition of discrimination due to disability, which contains
the requirement to provide reasonable accommodation (§ 7 BGG). In order to implement the goals of
the BGG also at the level of the 16 German Ldnder (states), similar state laws were created in all the
essential provisions2.

5. The German social law and the law of rehabilitation and participation

Benefit entitlements and specific rights for persons with disabilities are existing in particular in the
German Social Code (Sozialgesetzbuch), which consist mainly of the Social Code Books | to XIl. The
German social law system is divided into different insurance and welfare systems®?, each with its own
social service agencies (e.g. the health insurance funds in the statutory health insurance system (SGB
V%) or the employment agencies in the system of employment promotion (SGB Il1)). The responsibility
of the agencies and their delimitation follows from the respective books of the Social Code (§ 12 SGB
). Regarding rehabilitation and participation of persons with disabilities or persons who are threatened
by disabilities, benefits of different agencies and different benefit groups come into consideration (§
29 (I1) SGB I and §§ 5, 6 SGB IX). In order to overcome the disadvantages of this multi-branch system,
the SGB IX aims to coordinate the rehabilitation activities of the social service agencies that can be
responsible for rehabilitation and participation of persons with disabilities (rehabilitation agencies)*.

In addition, the SGB IX also contains special regulations for the participation of severely disabled
persons (§§ 151-241 SGB IX), which mainly concern the sphere of employment (employment and other
duties of the employer, special protection against dismissal, representatives for severely disabled
employees).

32 SGB IX: laws regarding rehabilitation and participation of persons with disabilities.
33 SGB I: general requirements regarding the whole social code book.
34 5GB llI: law of employment promotion.
35 5GB IV: Common rules for the social insurance.
36 Bundestagsdrucksache 16/1780, p. 28.
37 Bundestagsdrucksache 16/1780, p. 38.
38 Frehe, in: Frehe, H. & Welti, F. (eds.), Behindertengleichstellungsrecht, p. 106.
3% See Welti, in: MacEachen (ed.), The Science and Politics of Work Disability Policy, p. 171; Welti & Groskreutz,
in: Pennings, Erhag & Stendahl (eds.), Non-public Actors in Social Security Administration, p. 10.
40 SGB V: law of the statutory health insurance.
41 See Welti, in: MacEachen (ed.), The Science and Politics of Work Disability Policy, p. 174; Welti, in: Stendahl,
Erhag & Devetzi (eds.), A European Work-First Welfare State, p. 148.
4
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6. Occupational health and safety law in Germany

The employment relationship between employee and employer establishes ancillary obligations that
oblige the employers to protect the life and health of their employees (§§ 241 (Il), 618 German Civil
Code (Biirgerliches Gesetzbuch [BGB])). These ancillary obligations are specified by the public
occupational health and safety laws (e.g. the Arbeitsschutzgesetz [ArbSchG]), which are at the same
time indispensable private law obligations of the employer in the sense of a minimum standard to be
observed®.

The ArbSchG commits the employers to provide the necessary safety and health-friendly workplace
design (§§ 3 and 4 ArbSchG). The monitoring of occupational safety and health according to the
ArbSchG is a state task (§ 21 (1) sentence 1 ArbSchG), that is carried out in cooperation of the
occupational safety authorities of the Bundeslédnder with the accident insurance agencies (§ 21 (lll)
ArbSchG), which are responsible for the prevention of occupational accidents, occupational diseases
and work-related health hazards (§ 14 SGB VII**)*, In addition, employers are required to appoint
company doctors and occupational health and safety specialists to support occupational safety and
accident prevention (§ 1 Occupational Safety Law (Arbeitssicherheitsgesetz [ASiG])).

C. Obligation of employers to employ persons with severe disability
1. Employment obligation of private employers

Private employers with at least 20 workplaces have an employment obligation for persons with severe
disabilities (§ 154 (I) sentence 1 SGB IX). The number of severely disabled persons to be employed at
least depends on the size of the company. In companies with less than 40 jobs, at least one and in
companies with fewer than 60 jobs, at least two severely disabled persons must be employed. Those
with more than 60 workplaces have to employ on at least five percent of the jobs persons with severe
disabilities (§ 154 (1) SGB IX). In assigning employees to the number of jobs required for people with
disabilities, people with special difficulties of participation and trainees are given a higher weighting (§
159 SGB IX).

2. Employment obligation of public employers

Contrary to the employment obligation for private employers, the employment obligation for public
employers at federal level is continuously six percent, if on the 31.10.1999 already at least six percent
of the jobs were staffed with severely disabled persons (§ 241 (1) SGB IX).

3. Compensatory levy

If the employment obligation is not fulfilled, a compensation levy has to be paid by the employer for
each unoccupied job (§ 160 (1) sentence 1 SGB IX). The levy amounts for each unoccupied workplace
for severe disabled persons between 125 € and 320 € per month (§ 160 (1) SGB IX).

D. Social benefits regarding the employment of persons with disabilities

The avoidance, overcoming and reduction of limitations on employability due to disability or an
impending disability, as well as the permanent safeguarding of participation in working life are
objectives of the participation benefits (Leistungen zur Teilhabe) in Germany (§ 4 (I) No. 2 and No.3
SGB IX). These include the benefits for medical rehabilitation (Leistungen zur medizinischen
Rehabilitation), benefits for participation in working life (Leistungen zur Teilhabe am Arbeitsleben),

42 BAG from 12.8.2008 — 9 AZR 1117/06.

43 SGB VII: law of the statutory accident insurance.

4 See Welti, in: MacEachen (ed.), The Science and Politics of Work Disability Policy, p. 177.
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supplementary benefits to secure a livelihood (unterhaltssichernde und ergénzende Leistungen),
benefits for participation in education (Leistungen zur Teilhabe an Bildung) and benefits for social
participation (Leistungen zur sozialen Teilhabe) (§ 5 SGB IX).

Regarding the provision of participation benefits, various rehabilitation agencies are responsible.
Besides the health insurance funds (Krankenkassen), the Federal Employment Agency (Bundesagentur
fiir Arbeit), the agencies of the statutory accident insurance (Unfallversicherungstrédger) and the
agencies of the statutory pension insurance (Rentenversicherungstréger), agencies on municipality or
regional level (e.g. social integration assistance agencies (Eingliederungshilfetrédger)) financed by the
counties and towns (Kreise und kreisfreie Stddte) and by the states can be responsible (§ 6 SGB 1X).*

1. Benefits for medical rehabilitation

The focus of the benefits for medical rehabilitation is on a disorder of body functions and structures?
and they have the objective to maintain or to improve the state of health?” in order, among other
things, to avoid limitations of earning capacity (§ 42 (I) No. 2 SGB IX). Medical rehabilitation is a multi-
professional and multimodal benefit that differs from acute medical care®® and which is typically
provided in and by facilities*. The benefits include, for example, medical and psychotherapeutic
treatments, medicines, various medical-therapeutic services and technical aids as well as ergonomic
tests and work therapy. If necessary, medical, psychological and educational aids are also provided (§
42 (1), (1) SGB IX).

The benefits for medical rehabilitation include also the gradual reintegration into the workplace
(stufenweise Wiedereingliederung, § 44 SGB IX). It is a possibility for workers whose working capacity
is still reduced due to sickness to return gradually to the workplace under medical supervision. This
return to work should be supported by medical and supplementary benefits provided by rehabilitation
agencies.

2. Benefits for participation in working life

The benefits regarding the participation in working life focus on contextual factors - on personal and
environmental factors. The objective of these benefits is the empowerment to participate in working
life*® by preserving, improving or restoring employability of persons with disabilities or those who are
threatened by disability (§ 49 (1) SGB IX)°. For that, for example, vocational knowledge and skills are
taught or the necessary assistance for mobility are provided (e.g. travel cost subsidy, grants to the
driver's license or to the disability-friendly adaption of a car). Furthermore, the cost of a necessary
work assistance for severely disabled people or for necessary technical aids and tools at the workplace
can be taken. Likewise, according to § 50 SGB IX benefits are provided to employers.>? These benefits
are intended to give employers financial incentives to provide people with disabilities with new jobs
or to secure jobs on a permanent basis>3. The financial support of such a rehabilitation in a company®*

45 See Schian, in: Gobelet & Franchignoni (eds.), Vocational Rehabilitation.
 Welti & Dittmann, Soziale Sicherheit, 449 (464).
47 BSG from 12.08.1982 — 11 RA 62/81.
48 Nebe in: in: Feldes, Kohte & Stevens-Bartol, SGB IX, No. 8; Reimann, in: Ruland, Becker & Axer (eds.), SRH,
No. 108.
4 Welti, in: MacEachen (ed.), The Science and Politics of Work Disability Policy, p. 178; Welti & Dittmann,
Soziale Sicherheit, 449 (465).
0 BSG from 06.4.2011 — B 4 AS 3/10R.
51 More detailed: Schian, in: Gobelet & Franchignoni (eds.), Vocational Rehabilitation, p. 317 et seq.
52 See Welti, in: MacEachen (ed.), The Science and Politics of Work Disability Policy, p. 178.
53 Jabben, in: BeckOK Sozialrecht, § 50 SGB IX.
54 See Luik, in: Deinert & Welti, SWK-BR, Leistungen an Arbeitgeber, No. 2.
6
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may be provided by certain conditions (§ 50 (I1) SGB IX), for instance by drawing up a reintegration plan
or by an obligation to continue employment for a limited period of time after termination of the
grant®. The benefits to employers according to § 50 SGB IX are in particular training grants for the
execution of educational services in the company (e.g. financing the training allowance), integration
subsidies (temporary partial financing of the wage), subsidies for work aids in the company (for a
disability-friendly design of training and work places) and reimbursements for a temporary
probationary employment®®. In order to enable or to maintain an appropriate, suitable and socially
insured employment for persons with special needs, also Supported Employment (Unterstiitzte
Beschdftigung) can be claimed, which includes individual training and, if necessary, vocational
accompaniment (§ 55 SGB IX).

Moreover, the benefits for participation in working life include benefits in sheltered workshops for
persons with disabilities, for whom employment on the general labour market is not, not yet or not
yet again possible because of the type or the severity of the disability (§ 56 in conjunction with § 219
SGB IX)*’. Furthermore, a Budget for Work (Budget fiir Arbeit) exists to encourage the participation of
this group of persons in the general labour market®®. The budget for work contains an open-ended
wage subsidy to the employer and the financing of expenses for necessary guidance and supervision
at the workplace (§ 61 SGB IX).

3. Supplementary benefits to secure a livelihood

The benefits for medical rehabilitation and for the participation in working life are supplemented by
benefits to secure a livelihood and through other benefits (§ 64 SGB IX). The livelihood-securing
benefits contain for example the sickness benefits (Krankengeld) during sick leave (§ 44 SGB V), the
injured benefits (Verletztengeld) during inability to work because of a work accident or an occupational
disease (§ 45 SGB VII) or transitional payment (Ubergangsgeld) during the participation in a
rehabilitation measure (§ 66 SGB IX).

4. Benefits for participation in education

The benefits for participation in education are provided to secure that persons with disabilities can
take advantage of educational opportunities equally like non-disabled persons (§ 75 (II) SGB IX). It
includes assistance for school education, school vocational training, higher education as well as further
education (§ 75 (1) SGB IX).

5. Benefits for social participation

In order to enable and facilitate the equal participation in the community life, social participation
benefits are provided, as far as other participation benefits are not provided (§ 76 SGB IX). The
objective of this benefit group is that persons with disabilities achieve the most possible self-
determined and self-responsible lifestyle both in their own living and social space®. These include e.g.
personal assistance, benefits to acquire and maintain practical knowledge and skills as well as benefits
for mobility and technical aids (§ 76 (Il) SGB IX).

5> Jabben, in: BeckOK Sozialrecht, § 50 SGB IX, No. 3.

%6 See Luik, in: Deinert & Welti, SWK-BR, Leistungen an Arbeitgeber, No. 10 ff.

57 Welti, in: MacEachen (ed.), The Science and Politics of Work Disability Policy, p. 178; Schreiner, in: Wansing,
Welti, & Schéfers (eds.), The Right to Work for Persons with Disabilities; Welti & Nachtschatt, in: Wansing,
Welti, & Schafers (eds.), The Right to Work for Persons with Disabilities, p. 82.

8 Welti & Nachtschatt, in: Wansing, Welti, & Schifers (eds.), The Right to Work for Persons with Disabilities, p.
78.

%9 Bundestagsdrucksache 18/9522, p. 261.
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6. Social integration assistance benefits

Participation benefits can be provided not only by the social insurance agencies, but also as welfare
benefits under the social integration assistance scheme (§ 6 (I) No. 7 SGB IX). The tasks of social
integration assistance are in particular the integration of persons with disabilities into society and
enabling the exercise of an appropriate occupation or other appropriate occupational activities (§ 53
(111) SGB XI11%%). In comparison to the participation benefits of other rehabilitation agencies, the social
integration assistance is subordinated (§ 54 (IV) sentence 2 in conjunction with § 2 SGB XIl).

7. Accompanying help in working life

Participation in the working life of people with severe disabilities should also be made possible and
supported by the accompanying help at work (begleitende Hilfen im Arbeitsleben, § 185 (IlI) SGB IX).
This benefit is provided by the integration offices (Integrationsdmter), which cooperate closely with
the Federal Employment Agency and other rehabilitation agencies (§ 185 (ll) SGB IX). The
accompanying help in working life is financed by the employers’ compensatory levy (§ 160 (V) SGB IX).

These services essentially correspond to the services for participation in working life®! and can be
provided to people with severe disabilities or to employers (§ 185 (lll) SGB IX). However, the
participation benefits of the rehabilitation agencies have priority and their increase through the
benefits of the integration offices is not allowed (§ 185 (VI) SGB IX). Moreover, it is also necessary to
check in advance what can reasonably be expected of the employers®2.

The accompanying help in working life provided by the integration offices differ from the rehabilitation
agencies’ participation benefits in that they can be provided not only for a limited period of time, but
also on a permanent basis®.

E. Legal framework for accessibility and reasonable accommodation for persons with
disabilities in working life in Germany

1. Accessibility at the workplace
1.1. Obligations of private employers

If an employer employs people with disabilities, he or she has the duty to ensure that workplaces are
set up and operated in such a way that the special needs of these workers are considered with regard
to safety and health (§ 3a (ll) workplace ordinance (Arbeitsstéttenverordnung [ArbStV])).

The requirement for an accessible workplace therefore arises when accessibility becomes necessary
for the first time as a result of a newly acquired disability of an employee or when persons with
disabilities are recruited for the first time®. The accessibility requirement concerns in particular the
barrier-free design of workstations, sanitary facilities, break and standby rooms, canteens, first aid
rooms and accommodation, as well as the related doors, traffic routes, escape routes, emergency
exists, stairs and orientation systems that are used by workers with disabilities (§ 3a (Il) ArbStV).

60 SGB XlI: law of the social assistance.

61 Welti & Dittmann, Soziale Sicherheit, 449 (466).

62 Rjtz, in: Deinert & Welti, SWK-BR, Begleitende Hilfen, No. 1.
83 Welti & Dittmann, Soziale Sicherheit, 449 (465).

4 Welti & Dittmann, Soziale Sicherheit, 449 (457).
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If an employer fails to ensure that a workplace is set up or operated in the manner prescribed, he or
she commits an administrative offence (§ 9 (I) No. 2 ArbStV), which may be connected with a fine of
5000 €%°. In addition, this is an indication of a disadvantage according to the AGG®®.

However, employers can make exceptions from the obligation to an accessible workplace, if the
employer takes other measures that are just as effective or the implementation of the provision would
lead to unreasonable hardship in certain cases and the deviation is compatible with protection of the
workers (§ 3a (lll) ArbstV).

Besides the ArbStV, also the law for severe disabled persons includes an accessibility requirement for
employers®’. To realize the employment obligation concerning the persons with severe disabilities®,
employers have to ensure by suitable measures that the required number of persons with severe
disabilities can find a permanent disability-adequate employment in their companies (§ 164 (lIl).
However, this duty of organization of the employer is subject to the proviso that it is not unreasonable
or involves disproportionate expenditures or contrary to occupational health and safety laws or civil
service regulations (§ 164 (I1) SGB IX in conjunction with § 164 (IV) sentence 3 SGB IX).

1.2. Obligations of public employers

Public authorities on federal level are, moreover, obliged to accessibility according to the BGG (§§ 8 et
seqd. BGG). For instance, the obligation concerns the architectural facilities (§ 8 BGG), the use of easy-
to-understand language (§ 11 BGG) or the websites and mobile applications including the offers
intended for employees in the intranet (§ 12a BGG).

2. Reasonable accommodation at the workplace
2.1. Obligations of private employers
2.1.1. Special obligations of the employers concerning the employment of severe disabled persons

German private employers are not explicitly obliged to provide reasonable accommodation at the
workplace. Nevertheless, they have special duties regarding persons with severe disabilities (§ 164 (IV),
(V) SGB IX) that can be understood as an obligation to reasonable accommodation®. According to §
164 (IV) sentence 1 SGB IX severely disabled have a claim on employment that corresponds to their
abilities and knowledge to their employers (No. 1), on preferential consideration regarding internally
vocational training and career advancement (No. 2), on facilitation of participation in external
vocational training measures (No. 3), on a disability-adequate adaptation and operation of the working
place as well as on the disability-adequate design of the specific workplace, the work environment, the
work organization and the working hours (No. 4). Furthermore, this claim covers a right on equipment
with technical work aids (No. 5). In addition, severely disabled persons are entitled to part-time
employment if shorter working hours are necessary because of the type or severity of the disability (§
164 (V) SGB IX).

The claim on employment according to § 164 (IV) sentence 1 No. 1 SGB IX shall ensure that persons
with severe disabilities can make full use of their abilities and knowledge. Therefore, this right
comprises also a claim on another employment and if necessary on a contract change, provided the

85 [ orenz, in: Kollmer, Klindt & Schucht, Arbeitsschutzgesetz, § 3a ArbStV, No. 21.
56 Welti & Nachtschatt, in: Wansing, Welti, & Schifers (eds.), The Right to Work for Persons with Disabilities, p.
74.
67 See Faber, in: Feldes, Kohte & Stevens-Bartol, SGB IX, § 81 No. 28.
8 See C.1.
% Welti & Nachtschatt, in: Wansing, Welti, & Schifers (eds.), The Right to Work for Persons with Disabilities, p.
80 et seq.
9
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previous contract does not cover the new activity. However, included is not a claim on the
establishment of a new work place.” For example, the transfer to another companies branch can be
considered to practice a health-adequate work activity there’.

However, these claims do not exist if the fulfillment would not be reasonable or they would impose
disproportionate expenditures for the employer or if the occupational health and safety laws or civil
service regulations preclude them (§ 164 (V) sentence 3 SGB IX).

2.1.2. Obligations of the employers concerning the employment of not severe disabled persons with
disabilities

2.1.2.1. Obligations to provide reasonable accommodation by an interpretation of national law in
conformity with EU law and the UN CRPD

Persons with disabilities but without a recognized severe disability may have a claim on reasonable
accommodation arising from the interpretation of private law in conformity with EU law and the UN
CRPD. In particular, such an interpretation can be considered for the labour law ancillary obligations
that oblige the employers to protect the life and health of their employees’ as well as for the
prohibition of discrimination according to the AGG”.

2.1.2.2. Gradual Reintegration

A reasonable accommodation can also be seen in the gradual reintegration’®, which allows both an
adjustment of working time and an adjustment of work activity”, to facilitate the reintegration of
sick workers into the workplace.

The gradual reintegration is carried out for a rehabilitative purpose, that means the focus is not on a
work performance in the usual sense. As a result, employees do not have a remuneration entitlement
against the employer during this measure’®. The livelihood is instead secured by the supplementary
benefits’” or, if necessary, by unemployment benefits’®. During the gradual reintegration, the
employer has not to pay contributions to the health insurance scheme (§§ 224 (1), 251 (1), (4) SGB V),
the pension insurance scheme (§ 170 (1) SGB VI”®), the care insurance scheme (§ 59 (1), (2), (4)
sentence 2 SGB XI¥°) and the unemployment insurance scheme (§ 347 SGB Il1).

Since the gradual reintegration has a rehabilitative purpose®, the physician should be allowed to
prescribe a reintegration activity that is from a different kind than the actual work contract owed
activity due to therapeutic reasons®. However, this opinion is controversial. The State Labour Court of
Cologne (Landesarbeitsgericht Kéin) said, though, that the reintegration activity should usefully be an

70 BAG, Urteil vom 04. Oktober 2005 — 9 AZR 632/04 —, BAGE 116, 121-130, Rn. 23.
71 BAG, Urteil vom 03. Dezember 2002 — 9 AZR 481/01 —, juris
72 See B.6.; BAG from 19.12.2013 — 6 AZR 190/12; Nebe, Sonderheft Sozialrecht aktuell 2014, 1 (3); Welti &
Nachtschatt, in: Wansing, Welti, & Schafers (eds.), The Right to Work for Persons with Disabilities, p. 81.
73 See B.4.1.; Welti, Frankenstein & Hlava, Angemessene Vorkehrungen und Sozialrecht, p. 47; Welti &
Nachtschatt, in: Wansing, Welti, & Schafers (eds.), The Right to Work for Persons with Disabilities, p. 81.
74 See D.1. and D.3; Rabe-Rosendahl, Angemessene Vorkehrungen fiir behinderte Menschen im Arbeitsrecht, p.
387; Welti & Dittmann, Soziale Sicherheit, 449 (464).
7> Anton-Dyck, Stufenweise Wiedereingliederung nach § 28 SGB IX, § 74 SGB V, p. 105 et seq.
76 BAG, from 29. 01.1992 — 5 AZR 37/91.
77 See D.3.
78 BSG, from 21.03.2007 — B 11a AL 31/06 R.
79 SGB VI: law of the statutory pension insurance.
80 SGB XI: law of the social care insurance.
81 BAG from 29.01.1992 — 5 AZR 37/91.
82 See Gagel, NZA 2001, 988 (989).
10
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already existing activity in the company (but not necessarily the former activity) by which an employee
can test his or her working ability®.

A claim of persons with disabilities against employers to carry out the gradual reintegration does not
explicitly exist in German laws. However, it may result from the provisions of the law on the severely
disabled persons (§ 164 (I) No. 1 SGB IX)® as well as from the EU- and UN CRPD-conforming
interpretation of national law.

2.1.3. Vocational reintegration program

For employees who have been sick for more than six weeks in a year (continuously or repeatedly),
employers are according to § 167 (ll) SGB IX required to provide a vocational reintegration program
(Betriebliches Eingliederungsmanagement (BEM)). This procedural obligation of employers applies to
all employees and does not require a disability or a severe disability®. The objective of the BEM is to
safe the job by finding opportunities to overcome the existing sickness and to prevent renewed
sickness. A possible measure to do so can also be the provision of reasonable accommodation®. This
procedure requires the participation of the employee, the employer and the company-internal
representation of the interests of the employees respective those of the employees with severe
disabilities (§ 167 (lI) sentence 1 SGB IX). If necessary also the company occupational physician has to
be consulted (§ 167 (ll) sentence 2 SGB IX). If participation benefits are considered as well, the
rehabilitation agencies or in case of employees with severe disabilities the integration offices have to
be consulted by the employer (§ 167 (Il) sentence 4 SGB I1X)¥”. A properly carried out BEM can have the
result that reasonable accommodation and workplace accessibility for the worker will be provided.

To give employers a financial incentive to set up a BEM, the rehabilitation agencies and integration
offices can provide premiums or bonuses (§ 167 (IIl) SGB IX). Premiums may be paid to employers once
or repeatedly to reward the personnel and organizational effort for the introduction of the BEM. With
bonuses a reduction in social security contributions is meant®,

If an employer does not carry out a BEM, this may have consequences in the protection proceedings
against unfair dismissals. The employer has then to explain comprehensively and in detail why neither
further employment in the previous workplace nor its appropriate adaptation or change would have
been possible and why the employee could not have been employed in another job with a changed
activity®. In addition, the non-execution of a BEM or of any measure found during the BEM as
appropriate to safe the workplace (e.g. a gradual reintegration) may result in claims for damages®.

Already before the implementation of the BEM the employer had to examine, whether a work disabled
employee can be kept employed on a health-adequate, reasonable and suitable work place in the
company. If necessary, the employer has to vacate such a work place by using his or her instruction
right and he or she has to endeavor to obtain the works councils approval if required®. This obligation

8 State Labour Court of Cologne from 24.05.2016 — 12 Sa 677/13.
84 BAG from 13.06.2006 — 9 AZR 229/05.
85 BAG, from 12.07.2007 — 2 AZR 716/06.
86 Welti & Dittmann, Soziale Sicherheit, 449 (461).
87 See Mehrhoff, in: Wansing, Welti, & Schéfers (eds.), The Right to Work for Persons with Disabilities; Mittag et
al., International Journal of Public Health 2018, p. 2.
88 \Welti, NZS 2006, 623 (628).
8 BAG from 13.05.2015 — 2 AZR 565/14.
%0 State Labour Court of Westphalia ((Landesarbeitsgericht Westfalen, based in Hamm) from 04.07.2011 — 8 Sa
726/11.
%1 BAG from 29..01.1997 — 2 AZR 9/96.
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plays particularly an important role if the employer gets a medical recommendation®?. Moreover,
employers have protection and consideration duties against their employees that can oblige them to
reuse their instruction rights to redefine the activities owed by the employee under the employment
contract so that a work disabled employee is able to work again. Provided the employee demands the
transfer on a health-adequate work place and he or she can explain how an appropriate employment
should be, the employer has to fulfill the employees desire if the redefinition of the work performance
is reasonable and legally possible®.

2.2. Obligations of public employers

For public employers under the scope of the BGG* the prohibition of discrimination according to § 7
BGG applies as well, that also includes the requirement to provide reasonable accommodation (§ 7 (l1)
BGG). These are measures that are in a particular case appropriate and necessary to ensure that a
person with disabilities can enjoy and exercise all rights on an equal basis with others, unless they
impose a disproportionate or undue burden for the public authority (§ 7 (II) BGG).

F. Concluding remarks

German laws concerning accessibility for workers with disabilities in companies can be found in various
legal sources, distinguishing between obligations of public and private employers. Moreover, there is
a difference in the legal situation for persons with severe disabilities and those with disabilities but
without officially recognized severe disabilities.

1. Obligations regarding accessibility and reasonable accommodation

For public employers, there is a direct obligation to provide reasonable accommodation from
constitutional, supranational and international law®. Moreover, this obligation can be found on a
federal legal level in the provisions of the BGG. In addition, the BGG contains various obligations to
provide accessibility®®.

Private employers are not directly bound by the requirements of superior law. However, it can have
an indirect effect through the interpretation of labour law provisions”, though this may often be
accompanied by a considerable effort of justification.

At the level of federal law, private employers are obliged to an accessible workplace, but only if and
where people with disabilities are already employed. In fact, this regulation — wrongfully understood -
can itself be a barrier, as the accessibility requirement seems to be avoidable by not hiring persons
with disabilities. However, companies that have to employ severely disabled persons are obliged to
organize the company accordingly. ® In addition, all severely disabled employees have special rights
against the employers, which may be classified as rights to reasonable accommodation®. Further

92 BAG from 17.02.1998 — 9 AZR 130/97.
93 BAG from 19.05.2010 — 5 AZR 162/09.
% See B.4.2.
% See B.1.to B.3.
% See E.1.2.and E.2.2.
% See B.1.to B.4.and E.2.1.2.1.
% See E.1.1.
9 See E.2.1.1.
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reasonable accommodations may be the gradual reintegration!®, the vocational reintegration

program?®®® and measures related to the employers protection and consideration duties®.

The accessibility obligations are regularly subject to the proviso that they are not a disproportionate
burden on employers or that alternatively other effective measures can be taken®. Another effective
measure in a particular case can be the provision of reasonable accommodation, that, however, finds
its limits in a disproportionate employer burden as well®. In this assessment, the extensive
rehabilitation and participation benefits provided by the rehabilitation agencies and the integration
offices have to be considered®.

2. Incentives for employers to employ persons with disabilities

Incentives to employ severely disabled persons are the employment obligation!®® and the
compensatory levy!”. By that the employers should be motivated to hire persons with severe
disabilities (incentive function). Moreover, the different expenditures between the employers that
comply with the employment obligation and those that do not comply with, should be compensated
by the compensatory levy (balancing function),

However, the compliance with the employment obligation and the avoidance of the compensatory
levy are only one criterion of personnel managers regarding the decision to employ a person with
disabilities. Another aspect is the existence and the use of public benefits®. In particular, the benefits
to employers that are provided by the rehabilitation agencies*'® and the integration offices!! should
be mentioned in this context. They set financial incentives to provide new jobs and apprenticeships or
to secure existing jobs permanently*2.

Moreover, the German law also provides incentives to avoid the termination of employment.
Employers who implement a BEM can be supported by the rehabilitation agencies and the integration
offices with premiums and reductions in social security contributions!®®. In addition, the gradual
reintegration!! provides a possibility for sick workers to be gradually reintegrated without the
employer having to pay a wage or pay social security contributions!?®.

All in all, various laws are existing in Germany to ensure the accessibility for workers with disabilities
in companies. However, there are differences between public and private employers as well as
regarding the severity of disability. Furthermore, the legal bases concerning the accessibility and

100 5ee E.2.1.2.2.
101 See E.2.1.3.
102 See E.2.1.3.
103 See E.1.
104 5ee E.2.1.1. and E.2.2.
105 See chapter D.
106 See C.1 and C.2.
107 See C.3.
108 BVerfG from vom 26.05.1981 — 1 BvL 56/78.
109 pyndestagsdrucksache 19/4157, p. 7.
10gee D.2.
1lgeeD.7.
112 jabben, in: BeckOK Sozialrecht, § 50 SGB IX.
13 5ee E.2.1.3.
14 5ee D.1.
115See E.2.1.2.2.
13
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reasonable accommodations are anchored in many different laws or must be derived by interpretation
of the law, which can be seen as a barrier to the law enforcement*.

116 Regarding the complexity of the social system in Germany, see: Committee on the Rights of Persons with
Disabilities from 07.07.2014, CRPD/C/D/2/2010, No. 6.2.
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A. Introduction

1. Background and Focus of the Report

Across the globe, unemployment rates for persons with disabilities of working age are higher than those
for non-disabled people.! The 2010 Organization for Economic Co-operation and Development (OECD)
Report ‘Sickness, Disability and Work: Breaking the Barriers: A Synthesis of Findings across OECD Countries
-Key Trends and Outcomes in Sickness and Disability’? highlighted that people with disabilities are under-
represented in the workforce in all OECD countries. The UN Human Rights Office’s ‘Thematic study on
work and employment of persons with disabilities’,®* released in 2012, confirmed that people with
disabilities are far less likely to be in work than non-disabled individuals and that when they are employed,
they are more likely to be in low paying jobs, at lower levels and with poor working conditions when
compared with persons without disabilities. This trend is also visible within the European Union (EU),
where the 2011 EU Labour Force Survey (LFS-AHM) showed that the employment rate of people with
basic activity difficulties in the EU-28 was 47.3%, almost 20 percentage points below that of people
without such difficulties.* These low employment rates in turn contribute to the high rate of poverty of
households headed by persons with disabilities.?

It is widely acknowledged that persons with disabilities face multiple barriers in accessing and retaining
employment, in the form of stigma, prejudices and stereotyped behaviour, lack of an accessible workplace
and/or lack of reasonable accommodations. To counteract these negative factors and to promote the
right to work of persons with disabilities, an ‘enterprise culture’ that improves workforce inclusion and
enhances accessibility in the workplace is essential. Public policies can support companies in challenging
existing ways of doing things, and in fostering ‘universal design’ and new ideas and solutions to the benefit
of workers with disabilities, but, more generally, of all workers. Legislation can play a vital role in
prompting both public and private companies to develop accessibility and reasonable accommodation
practices and increase participation of persons with disabilities in work. This would also contribute to
reducing poverty and isolation and would open the doors to wider participation in society.

Against this background, this report briefly sets out the legal and policy framework for accessibility of
workplaces in 20 selected jurisdictions: Austria, the Netherlands, Finland, France, Italy, Poland, Spain,
the United Kingdom (UK), Norway, Russia, Israel, Canada, the United States of America (US), Argentina,
Brazil, India, China, Japan, the Republic of Korea (i.e. South Korea), and Australia. In particular, this report
focuses on the extent to which domestic legislation ensures that private companies provide inclusive and
accessible workplaces for workers with disabilities and examines whether private employers are subject
to a duty to provide reasonable accommodation.

The UN Convention on the Rights of Persons with Disabilities (CRPD) is used as a conceptual framework
and benchmark to guide the assessment of national legislation. The CRPD represents the ‘gold standard’
for the protection of the rights of persons with disabilities globally, and, at the time of the writing of this
report, the CRPD has been ratified by all of the countries included in within this report, with the exception

1 See data reported at <https://www.un.org/development/desa/disabilities/resources/factsheet-on-persons-with-

disabilities/disability-and-employment.html>.

2 Available at <http://www.oecd.org/els/soc/46488022.pdf>.

3 UN OHCHR, Thematic study on the work and employment of persons with disabilities. Report of the Office of the United Nations

High Commissioner for Human Rights, available at <https://www.ohchr.org/Documents/Issues/Disability/A-HRC-22-25 en.pdf>.

4 See data reported at <http://ec.europa.eu/eurostat/statistics-explained/index.php?title=Disability statistics -
labour market access>. See also <https://ec.europa.eu/eurostat/statistics-explained/pdfscache/34420.pdf>

5 IDA contribution to the OHCHR, Thematic study on work and employment of persons with disabilities. Report of the Office of the

United Nations High Commissioner for Human Rights, available at

<https://www.ohchr.org/EN/Issues/Disability/Pages/WorkAndEmployment.aspx>.

9
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of the US, which has signed the Convention but not ratified it.>° Where appropriate, the report makes
reference to other international instruments and/or international policies or initiatives that are relevant
to improve accessibility in the workplace. The analysis of European Union (EU) countries’ legislation is
preceded by a brief explanation of EU policies and Directive 2000/78 (Employment Equality Directive).’
The Employment Equality Directive is important for the purpose of this report because it bans
discrimination inter alia on the grounds of disability and requires Member States to introduce duties to
make reasonable accommodations for disabled people in employment contexts. The report does not
undertake a comparative analysis of the country legal frameworks presented. Rather, it aims to provide
the context for comparative empirical research on company practices carried out by Deutsche Gesetzliche
Unfallversicherung e.V. (DGUV).

The report is meant for the general public. It is not academic in nature. As such, it aims to be a flexible
instrument to help key stakeholders (governments, employers, workers, employers’ organizations, trade
unions and other actors, such as civil society organizations) in ensuring greater workplace equality and
inclusion.

2. Structure

Further to this introduction, Section B discusses the legal-conceptual framework, i.e. the key legal tenets
that underpin and support the subsequent analysis of domestic legislation and policies. Section C
succinctly presents relevant international initiatives or policies. Section D includes the analysis of
domestic legal provisions on accessibility of the workplace and on reasonable accommodation as a tool
to achieve accessibility in individual cases, for each of the countries covered by the report. The analysis
for each country is structured as follows. First, some factual background information (e.g. data on
disability and employment rates for people with disabilities in the considered country) is provided. Then,
the country’s legal framework on the protection and promotion of the rights of persons with disabilities,
with a particular focus on non-discrimination provisions, is briefly examined. This succinct overview of
the pertinent legal framework is meant to contextualise and frame the subsequent analysis of relevant
provisions concerning accessibility and reasonable accommodation applicable to private employers,
which is then provided. This is followed by the identification of domestic policies on the inclusion of
persons with disabilities in employment contexts, with a particular focus on those that foster accessibility
and support companies in creating inclusive workplaces. The analysis is complemented, where
appropriate and if possible, by a succinct discussion of how the legislation has been implemented and
enforced. Where possible, relevant case law is mentioned, to allow a better understanding of whether
and how legislation is applied in practice. Section E provides some brief concluding remarks.

The report focuses on domestic legislative provisions that either oblige or incentivise private companies
to develop accessibility and reasonable accommodation practices in the workplace, locating them in the
broader context of the protection of the rights of persons with disabilities. It also looks at selected policies
that support private companies in making their workplace more accessible. The report acknowledges
that in some countries the rights of persons with disabilities are explicitly recognised and protected in the
constitution (which is the highest source of law), and that several domestic constitutions include general

6 Ratifications are detailed at <https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-
disabilities.html>.

7 Council Directive 2000/78/EC of 27 November 2000, Establishing a General Framework for Equal Treatment in Employment and
Occupation, 0J L 303 2.12.2000, p. 16.
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multi-ground non-discrimination provisions and/or broad formulations of the equality principle.® The
report refers to labour law provisions and non-discrimination laws (laws focused specifically on disability
and/or laws that include a number of protected grounds). It also briefly discusses those domestic labour
laws that oblige private companies to fulfil a specific quota of workers with disabilities (quota laws), or
policy recommendations providing for non-binding quotas or targets. The report, moreover, discusses
accessibility obligations that can either be included in labour laws or general accessibility legislation, or
inferred from general non-discrimination norms.

The geographical scope of the report is limited to 20 countries. The case studies were selected by
Deutsche Gesetzliche Unfallversicherung e.V. (DGUV) to offer a global coverage and a variety of different
samples.

4. Methodology

This report draws on a range of different primary and secondary sources in English. Legislation and case
law were consulted where available in the English language on official websites or legal databases. Non-
official websites (e.g. websites of NGOs or DPOs) have been consulted occasionally. Information about
developments within the countries is also derived from State reports submitted to the Committee on the
Rights of Persons with Disabilities (CRPD Committee), from a series of reports compiled by the expert
members of the Academic Network of European Disability Experts (ANED)® and of European Network of
Legal Experts in Gender Equality and Non-Discrimination,® and from studies released by international
organizations, such as the International Labour Organization (ILO). This report also draws upon a wide
range of sources, including EU primary and secondary legislation, case law and policy documents, UN
treaty law, the general comments and concluding observations of the CRPD Committee, academic
literature, and NGOs reports. All the sources are duly referenced in footnotes.

5. Limitations of the Report

The present report seeks to build upon, without duplicating, existing studies and current literature. It is,
however, subject to a number of limitations.

Due to short timeframe to compile the two parts of the report, the fact that the report was compiled in
two phases, and in consideration of its nature, its required length, the report only includes the most
relevant sources (as detailed above) and is not meant to be exhaustive. Rather, it is, by necessity, brief
and does not engage in a lengthy critical discussion. The report also does not include any extensive
examination of the CRPD. Section B only focuses on the provisions that are relevant to the subsequent
analysis of country legal frameworks.

This report was commissioned to review legislation and policies on accessibility of workplaces, with a
focus on relevant labour law and anti-discrimination legislation to be complied with by private employers
(in particular, companies and enterprises). However, due to the different approaches adopted by the
various legal systems considered, the provisions examined may vary greatly. Although all of the country-
related analysis adopts the same structure, the length and content may also significantly differ, depending
on the legal framework under consideration and on the sources available. When federal countries are
discussed, the report only focuses on federal legislation (while acknowledging that legislation related to
the rights of persons with disabilities is enacted at the State level).

8 |LO, Achieving Equal Employment Opportunities for People with Disabilities through Legislation (2011), available at
<http://www.ilo.org/wcmsp5/groups/public/---ed_emp/---ifp_skills/documents/instructionalmaterial/wcms_162169.pdf>.

9 <https://www.disability-europe.net/>.

10 <https://www.equalitylaw.eu/>.
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The report has a limited scope, as detailed in section 3. It does not endeavour to provide either an analysis
of disability policies or an account of broader employment law and policies. Although it is recognised that
public procurement might have some important potential in the promotion of employment by obliging
contractors to have inclusive employment strategies, the report does not include any reference to public
procurement legislation.

Statistical data reported are the most up to date official data that could be found in the English language.
These data are only meant to provide the reader with some factual background and to provide context to
the legal analysis. Data may refer to different periods of time in different countries.

As mentioned above, the report mostly (although not exclusively) draws on sources written in the English
language, which are referenced in footnotes. The names and references to legislation are drawn from
official sources. In some cases, a lack of reliable data and sources in English has limited the scope of the
analysis. The accuracy of the sources has been checked and, where possible, primary sources have been
preferred. However, occasionally non-official sources had to be used and relied upon. In several countries,
recent and relevant reported decisions were not available in the English language and for this reason they
could not be included in the analysis.™!

With regards to the UK, the report acknowledges that the UK is currently in the process of withdrawing
from the EU and that this process might affect the way in which the rights of persons with disabilities are
regulated.

11 |n relation to Japan, Nakagawa and Blanck (J. Nakagawa and P. Blanck, ‘Future of Disability Law in Japan: Employment and
Accommodation’, in (2010) Loyola of Los Angeles International and Law Reviews - Comparative Law Review, available at
<http://bbi.syr.edu/publications/blanck_docs/2010/nakagawa_blanck future disability law_japan.pdf>) report several cases
concerning reasonable accommodation. All these cases, however, precede 2010 (i.e. the enactment of legislation on reasonable
accommodation), and, for this reason, they have not been included.

12
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C. Conceptual Framework

1. The Concept of Disability

This report is informed by the social-contextual model of disability, i.e. the view that disability arises from
the interaction of individual impairments (e.g. physical, sensory, intellectual or mental) and attitudinal or
environmental barriers, which is enshrined in the CRPD. The CRPD does not provide a comprehensive
definition of ‘persons with disabilities’, but according to Article 1 (which sets out the purpose of the
Convention):

‘[p]ersons with disabilities include those who have long-term physical, mental, intellectual or
sensory impairments which in interaction with various barriers may hinder their full and effective
participation in society on an equal basis with others’.
In addition, consistently with Article 1 CRPD, this report generally refers to ‘persons with disabilities’ or
‘workers with disabilities’, adopting the so-called ‘people-first language’,** which is currently used in
several international documents, in the CRPD itself and in the English versions of EU case law. Occasionally
the expression ‘disabled people’ will be used. Where appropriate, linguistic nuances or the use of different
terms in international or domestic legislation will be acknowledged.®

2. The Right to Work of Persons with Disabilities

This report is informed by the understanding that accessibility is essential to fulfil and promote the right
to work of persons with disabilities.

The right to work is well rooted in international human rights law. Article 23 of the Universal Declaration
of Human Rights (UDHR) affirms that:

‘[e]veryone has the right to work, to free choice of employment, to just and favourable conditions
of work and to protection against unemployment. Everyone, without discrimination, has the right
to equal pay for equal work. Everyone who works has the right to just and favourable
remuneration ensuring for himself and his family an existence worthy of human dignity, and
supplemented, if necessary, by other means of social protection. Everyone has the right to form
and to join trade unions for the protection of his interests’.

Along the lines of Article 23 UDHR, the International Covenant on Economic, Social and Cultural Rights
(ICESCR) includes a number of important provisions relating to work and equal employment opportunities.
Article 6, 7 and 8 ICESCR deal respectively with the right to gain a living, the right to just and favourable
conditions and the right to form trade unions. Other international human rights treaties and regional
instruments, such as the European Social Charter, include provisions protecting in a general fashion the
right to work. In addition, the International Labour Organization (ILO), the UN agency that sets labour
standards, develops policies and programmes promoting the right to work, has drafted comprehensive
instruments on work-related rights. The ILO has adopted instruments on the right to work of persons with
disabilities, including the 1983 ‘Convention No. 159 on Vocational Rehabilitation and Employment

12 p, Foreman, ‘Language and disability’ (2005) 30 (1) Journal of Intellectual & Developmental Disability, at 57-59.

13 The report acknowledges that disability-related terminology varies greatly and is currently subject to a debate. It also
acknowledges that in the English language, proponents of the social model prefer the use of the term ‘disabled persons/people’,
referring to the fact that people with impairments are disabled by external social barriers.

13
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(Disabled Persons)’** and Recommendation No. 168" on rehabilitation and vocational training for people

with disabilities. The ILO Convention No. 159 requires States Parties to ‘formulate, implement and
periodically review a national policy on vocational rehabilitation and employment of disabled persons’. It
establishes that this policy should also promote employment opportunities for persons with disabilities in
the open labour market.

The CRPD includes a broad formulation of the right to work in Article 27. According to Ferraina, this
provision ‘is cross-referencing the prescriptions of the ICESCR, though not in an as exhaustive way, as it
intends by no means to replace the ICESCR’, rather to approach the right to work from a disability angle.®
Article 27 CRPD requires States Parties to create an open, inclusive, and accessible labour market where
persons with disabilities enjoy the right to work on an equal basis with others.!” Article 27 does not
specify what an open, inclusive, and accessible labour market is. However, Article 27, para. 1(b), provides
that States must protect the right of persons with disabilities to ‘just and favourable conditions of work’.
Ventegodt Liisberg affirms that the concept of working conditions covers ‘all the rules and terms
governing work, including access to employment and promotion, working tasks, remuneration, working
hours, holidays, safety and health, mental and physical conditions of work, protection from dismissals,

and access to sick leave and other types of leave’.’®

In particular, Article 27 aims to ensure that persons with disabilities:

9

< Are not discriminated against on the basis of disability with regard to all matters concerning all forms
of employment, including conditions of recruitment, hiring and employment, continuance of
employment, career advancement and safe and healthy working conditions;

< Enjoy the right to work and earn a living on an equal basis with others;

< Receive equal pay for equal work done;

< Choose the work of their own preference;

< Benefit from equal opportunities and safe and healthy working conditions;
< Can join labour and trade unions;

< Have effective access to general technical and vocational guidance programmes, placement services
and vocational and continuing training;

< Can avail of career counselling, vocational trainings and career opportunities;
< Can avail of business opportunities and be self-employed;
< Are employed in the public and private sector;

< Have the right to be provided with reasonable accommodations when needed;

14 |LO, Convention No. 159 Concerning Vocational Rehabilitation and Employment (Disabled Persons), adopted in Geneva at the
69th ILC Session (20 June 1983), available at
<http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100 INSTRUMENT 1D:312304>.

15 |LO, Recommendation No. 168 Concerning Vocational Rehabilitation and Employment (Disabled Persons) (1983), adopted in
Geneva, 69th ILC session (20 June 1983), available at
<http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:::NO:12100:P12100 ILO CODE:R168:NO>.

16 S, Ferraina, ‘Analysis of the Legal Meaning of Article 27 of the UN CRPD: Key Challenges for Adapted

Work Settings’ GLADNET Collection 2012, available at
<https://digitalcommons.ilr.cornell.edu/cgi/viewcontent.cgi?Article=1559&context=gladnetcollect> at p. 10.

17 M. Ventegodt Liisberg, ‘Article 27’, in V. Della Fina, R. Cera and G. Palmisano (eds.), The United Nations Convention on the Rights
of Persons with Disabilities: A Commentary (Cham: Springer 2017).

18 |bid. at 499.
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KD

< Can avail of vocational and professional rehabilitation programmes to support their return to work;

< Are not subject to forced work.

Article 27 provides for a wide and diverse range of positive measures that States should implement to
promote the employment of persons with disabilities.

According to the International Disability Association (IDA), the most often used positive action measures
in the context of work and employment include (but are not limited to): financial incentives, quota
systems, pro-active targeted recruitment and promotion policies.'® Article 27 CRPD does not require State
Parties to have quota systems, but encourages positive measures. Moreover, the text of this provision
suggests that financial incentives should go beyond the coverage of the costs of reasonable
accommodations and could be useful in promoting the employment of persons with disabilities in small
and medium enterprises (SME).

Figure B.1: Summary of Relevant Obligations stemming from Article 27 CRPD

States Parties should enact legislation that protects against discrimination on the basis
of disability and foresees the denial of a reasonable accommodation as a form of
discrimination

States Parties should ensure that employment laws guarantee an accessible,
healthy and safe workplace for persons with disabilities

States and other stakeholders should enact a broad range of positive action measures
to increase employment of persons with disabilities

Article 27 must be read in light of the general principles of the CRPD, which include: equality, full and
effective participation and inclusion in society, respect for difference and acceptance of persons with
disabilities as part of human diversity, equality of opportunity and accessibility.?° It must also be read in
conjunction with other provisions of the CRPD, the right to work being strictly connected and
interdependent with other rights, such as, for example the right to education.

The CRPD Committee has also acknowledged that the realization of the right to work is, on some

occasions, dependent upon certain social services. In its ‘General Comment No. 5 on the right to live
independently and being included in the community’, the CRPD Committee affirmed that the ‘existence

19 IDA contribution to the OHCHR, Thematic Study on Work and Employment of Persons with Disabilities, available at
<https://www.ohchr.org/EN/Issues/Disability/Pages/WorkAndEmployment.aspx>.
20 Article 3 CRPD.
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of individualised support services, including personal assistance, is often a pre-condition for effective

enjoyment of the right to work and employment’ .2

The CRPD (as general international human rights law) does not create obligations on private employers.
However, States Parties, when implementing Article 27 CRPD, should ensure that employers and
companies do not discriminate against persons with disabilities and accommodate the needs of workers
with disabilities.

In elaborating policies that meet the obligations laid down in the CRPD, States Parties must involve
persons with disabilities (as required by Article 4(3) CRPD). The General comment No. 7 on the
participation of persons with disabilities, including children with disabilities, through their representative
organizations, in the implementation and monitoring of the Convention.?> Among the issues directly
affecting persons with disabilities, for which consultation with them is essential, are accessibility
requirements and reasonable accommodation policies.?

3. The Concept of Reasonable Accommodation
3.1. Content and Scope of Reasonable Accommodation

The legal concept of ‘reasonable accommodation’ (or its synonym ‘reasonable adjustment’) first appeared
in the United States. It was introduced in the US Equal Employment Opportunity Act of 1972, which
amended the Civil Rights Act 1964. Originally, it defined specific solutions that the employer was obliged
to adopt in order to accommodate needs related to religious practices. In 1973, the US Rehabilitation Act
extended the duty of reasonable accommodation to the disability context. Along the lines traced by the
Rehabilitation Act, the Americans with Disabilities Act (ADA) of 1990 has introduced a provision requiring
employers to adopt specific adjustments that remove the environmental and social barriers faced by
persons with disabilities in the workplace.?* In 2000, the concept of reasonable accommodation was
incorporated within European Union (EU) legislation. Article 5 of Directive 2000/78/EC of 27 November
2000 establishing a general framework for equal treatment in employment and occupation? establishes
the duty of the employer to provide disabled workers with reasonable accommodations, which will be
discussed later in this report.

With the CRPD, reasonable accommodation has become an integral part of the international human
rights framework, and a gateway for the enjoyment of all human rights (including the right to work).
Article 2 CRPD defines reasonable accommodation as:

‘necessary and appropriate modification and adjustments not imposing a disproportionate or
undue burden, where needed in a particular case, to ensure to persons with disabilities the
enjoyment or exercise on an equal basis with others of all human rights and fundamental
freedoms’.

Reasonable accommodation requires a focus on the ‘particular case’ and entails the effectiveness of the
modifications or adjustments in removing the disadvantage for the particular person with a disability. The

21 UN Committee on the Rights of persons with Disabilities (2017), General Comment No. 5 on the Right to Live Independently
and Being Included in the Community (Un Doc. CRPD/C/GC/5).

22 UN Committee on the Rights of persons with Disabilities (2018), General comment No. 7 on the participation of persons with
disabilities, including children with disabilities, through their representative organizations, in the implementation and monitoring
of the Convention (Un Doc. CRPD/C/GC/7).

23 |bid. para. 20.

24 Among others see D. Ferri, ‘Reasonable Accommodation as a Gateway to the Equal Enjoyment of Human Rights: From New
York to Strasbourg’, (2018) Social Inclusion, at <https://www.cogitatiopress.com/socialinclusion/Article/view/1204>.

25 Council Directive 2000/78/EC of 27 November 2000, Establishing a General Framework for Equal Treatment in Employment
and Occupation, OJ L 303 2.12.2000, p. 16.
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individually oriented nature of the duty to provide accommodation is also recognised by the CRPD
Committee, which states:

‘..the duty to provide reasonable accommodation is an ex nunc duty, which means that it is
enforceable from the moment an individual with an impairment needs it in a given situation, for
example, workplace or school, in order to enjoy her or his rights on an equal basis in a particular
context. [...] Reasonable accommodation can be used as a means of ensuring accessibility for an
individual with a disability in a particular situation. Reasonable accommodation seeks to achieve
individual justice in the sense that non-discrimination or equality is assured, taking the dignity,
autonomy and choices of the individual into account. Thus, a person with a rare impairment might
ask for accommodation that falls outside the scope of any accessibility standard’.2®

The CRPD unequivocally links the duty to accommodate to the principle of equality,”” recognizing the role
of reasonable accommodation as a gateway to the equal enjoyment of all human rights, being they civil,
political or socio-economic rights. Article 5(2) CRPD requires States Parties to prohibit discrimination on
the basis of disability. The latter is defined in Article 2 CRPD as

‘any distinction, exclusion or restriction on the basis of disability which has the purpose or effect
of impairing or nullifying the recognition, enjoyment or exercise, on an equal basis with others, of
all human rights and fundamental freedoms in the political, economic, social, cultural, civil or any
other field. It includes all forms of discrimination, including denial of reasonable accommodation’.

3.2. The ‘Disproportionate or Undue Burden’ Limit

The right to be provided with a reasonable accommodation is not absolute: it is instead subject to the
‘disproportionate or undue burden’ limit. This means that the denial of reasonable accommodation does
not constitute a discrimination when the accommodation entails a disproportionate burden on the duty
bearer. There is no explicit guidance in the CRPD as to what may constitute a disproportionate burden. In
Jungelin v Sweden,® the CRPD Committee held that States Parties to the Convention enjoy a margin of
discretion when formulating and assessing the reasonableness and proportionality of accommodation
measures. The complaint made to the CRPD Committee was raised by Ms. Jungelin, a person with a visual
impairment. Despite the fact that she met the required qualification for the job she had applied to, she
was not hired because her potential employer’s intranet system was not accessible and could not be
adjusted to accommodate her sight impairment. Ms. Jungelin claimed that this amounted to a denial of
reasonable accommodation, and, consequently, to a discrimination on the grounds of disability. However,
her complaints were rejected by the Swedish courts. Endorsing the defence of the employer, the domestic
tribunals took the view that the cost of adjusting the computer system would have imposed a
disproportionate burden on the employer. The CRPD Committee, with some dissenting opinions,
concluded that the Swedish courts had carried out a thorough and well-balanced assessment of the
factual circumstances at hand. The decision to deem the accommodation requested as constituting an
unreasonable burden was therefore justified and the CRPD Committee held that there was no violation
of Article 5 of the CRPD on equality and non-discrimination. This decision of the CRPD Committee suggests
that the financial cost of a requested accommodation is a relevant factor in determining whether and to
what extent the duty-bearer can duly claim to be exempt from the duty to accommodate. This approach
is confirmed by the ‘General Comment No. 4 on Article 24: Right to education’ which explicitly affirms that

26 UN Committee on the Rights of persons with Disabilities (2014), General Comment on Article 9 of the Convention (UN Doc.
CRPD/C/GC/2).

27 A. Broderick, The Long and Winding Road to Equality and Inclusions for Persons with Disabilities (Antwerp, The Netherlands:
Intersentia, 2015) at p. 107

28 UN Committee on the Rights of Persons with Disabilities (2014), Marie-Louise Jungelin v Sweden (Communication No. 5/2011).
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‘the availability of resources and financial implications is recognized when assessing disproportionate
burden’.?®

The CRPD Committee in the ‘General comment No. 6 on equality and non-discrimination’® gives guidance
on how to implement the duty to provide reasonable accommodation, which is summarized in the figure

below.

Figure B.2: Implementation of the Duty to Provide Reasonable Accommodation

Identifying barriers in dialogue with the person with a disability concerned

Assessing what kind of accommodation is feasible (legally or in practice) and
appropriate/ effective

~

Assessing whether the modification imposes a disproportionate or undue burden on the v
duty bearer. Potential factors to be considered include financial costs, available resources
(including public subsidies), the size of the accommodating party (in its entirety), the effect

of the modification on the institution or the enterprise, third-party benefits, negative

impacts on other persons and reasonable health and safety requirements

3.3. Reasonable Accommodation in Employment Contexts

In employment contexts, reasonable accommodation is concerned with the removal of the disadvantage
to which a person with a disability would otherwise be subjected by an employer’s standard working
practices or systems (which are usually designed to suit non-disabled people.)3!

Article 27 CRPD requires States Parties to ensure that reasonable accommodation is provided in the
workplace. The material scope of this obligation is wide: accommodations should be provided to persons
with disabilities when they participate in ‘general technical and vocational guidance programmes,
placement services and vocational and continuing training’, ’labour and trade union rights’ and ‘self-
employment, entrepreneurship, [...] cooperatives and [...] one’s own business’.

The CRPD Committee in ‘General comment No. 6 on equality and non-discrimination’ includes examples
of reasonable accommodation in the workplace such as ‘making existing facilities and information
accessible to the individual with a disability; modifying equipment; reorganizing activities; rescheduling

work... or enabling access to support personnel without disproportionate or undue burden’.3

29 UN Committee on the Rights of Persons with Disabilities (2016), General Comment No. 4 on Article 24: Right to Inclusive
Education (UN Doc. CRPD/C/GC/4), para 27.

30 UN Committee on the Rights of Persons with Disabilities (2018), General Comment No. 6 on Article 5: Equality and non-
discrimination (UN Doc. CRPD/C/GC/6), para 23.

31 D, Ferri and A. Lawson, Reasonable Accommodation for Disabled People in Employment Contexts, Publications Office of the
European Union, Luxembourg (2016).

32 UN Committee on the Rights of Persons with Disabilities (2018), General Comment No. 6 on Article 5: Equality and non-
discrimination (UN Doc. CRPD/C/GC/6), para 26.
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Other examples of reasonable accommodations can be found in studies or documents released by other
UN bodies or agencies, such as the Office of the United Nations High Commissioner for Human Rights
(OHCHR) and by the World Health Organization (WHO). The ILO in 2016 has also compiled a list of best
practices in relation to reasonable accommodations in the employment context.3

4. Accessibility in Employment Contexts
4.1. Accessibility as General Principle of the CRPD

Accessibility is recognised as a ‘general principle’ of the CRPD in Article 3 and broad accessibility
obligations are formulated in Article 9 and in other substantive provisions of the Convention.3* Lawson
clarifies that ‘for CRPD purposes, accessibility covers more than technical design specifications for
products, information and signage or the built environment. It also covers communication and forms of
live assistance’.3® Workplaces are mentioned in Article 9(1)(a) as an example of the facilities which must
be made accessible.

Article 9 CRPD places a range of obligations to achieve accessibility on State Parties, but does not
distinguish between public or private ownership of buildings, transport or technologies. The CRPD
Committee explicitly affirms that, ‘as long as goods, products and services are open or provided to the
public, they must be accessible to all, regardless of whether they are owned and/or provided by a public
authority or a private enterprise’.® Article 9(2)(b)(d) CRPD makes it clear that States Parties must ensure
that private entities (including companies) provide for accessible services and facilities. This
interpretation of Article 9 is premised on the need to promote and fulfil the principles of non-
discrimination and equality.

General Comment No. 2 invites States to use non-discrimination law to enforce accessibility requirements,
but the relationship between accessibility and discrimination is not entirely straightforward. The General
Comment states that lack of accessibility should be considered discriminatory ‘where the service or facility
was established after relevant accessibility standards were introduced’, or ‘where access could have been
granted to the facility or service (when it came into existence) through reasonable accommodation’.’’
Accordingly, the Committee suggests that, when reviewing their accessibility legislation, ‘States Parties
must consider and, where necessary, amend their laws to prohibit discrimination on the basis of

disability’.3®

4.2. Reasonable Accommodation v Accessibility in a Nutshell

General Comments No. 2 and No. 6% give guidance on the differences between reasonable
accommodation (which is concerned with one identified person) and accessibility (which is concerned
with generally removing barriers for people with disabilities).

33 The study is available at <http://www.ilo.org/global/topics/equality-and-discrimination/WCMS 536630/lang--en/index.htm>.
34 F, Seatzu, ‘Article 9: Accessibility’ in V. Della Fina, R. Cera and G. Palmisano (eds.), The United Nations Convention on the Rights
of Persons with Disabilities: A Commentary (Cham: Springer, 2017), at p. 227.

35 A, Lawson, Maximising the Impact and Effectiveness of Accessibility Measures for Goods and Services: Learning from National
Experience, Synthesis Report for the Academic Network of European Disability Experts, available at <http://www.disability-
europe.net/theme/accessibility> .

36 UN Committee on the Rights of Persons with Disabilities (2014), General Comment No. 2 on accessibility (UN Doc.
CRPD/C/GC/2), para 13.

37 |bid. para. 31.

38 |bid.

39 UN Committee on the Rights of Persons with Disabilities (2018), General Comment No. 6 on Article 5: Equality and non-
discrimination (UN Doc. CRPD/C/GC/6), para 24.
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In a nutshell, the main difference between accessibility and reasonable accommodation is that
accessibility obligations are group-related, while reasonable accommodation has an individualised nature.
Consequently, accessibility obligations are anticipatory in nature. The CRPD Committee affirms that the
‘duty to provide accessibility is an ex ante duty’ and that States Parties therefore have ‘the duty to provide
accessibility before receiving an individual request to enter or use a place or service’.*° The reasonable
accommodation duty is, by contrast, an ‘ex nunc duty’, enforceable only ‘from the moment an individual
with an impairment needs it in a given situation, for example, workplace or school, in order to enjoy her
or his rights on an equal basis in a particular context’.** Another key difference is that reasonable
accommodation obligations are subject to the limit of ‘undue’ or ‘disproportionate’ burden. By contrast,
‘the obligation to implement accessibility is unconditional, i.e. the entity obliged to provide accessibility
may not excuse the omission to do so by referring to the burden of providing access for persons with

disabilities’.*

40 |bid. para 25.

41 |bid. para. 26. See also UN Committee on the Rights of Persons with Disabilities (2018), General Comment No. 6 on Article 5:
Equality and non-discrimination (UN Doc. CRPD/C/GC/6), para 24.

42 |bid. para. 25.

20

121



Anlage 9 - Internationale Expertise Delia Ferri

ACCESSIBILITY FOR WORKERS WITH DISABILITIES IN COMPANIES August 2019

D. Relevant International Law and Policies and Other International Initiates in a Nutshell

The CRPD is the first UN human rights treaty that protects and promotes the rights of persons with
disabilities in a comprehensive way and has become the global legal benchmark to assess national laws
and policies. The CRPD has also become a catalyst and has prompted regional organizations (e.g. the EU)
to adopt further policy initiatives to stimulate and help States Parties to comply with the CRPD. For
example, as will be discussed later, the EU has adopted the European Disability Strategy 2010-2020.
Governments of the ESCAP (i.e. the regional development arm of the UN that serves as the main economic
and social development centre for the UN in Asia and the Pacific) gathered in Incheon (Republic of Korea)
in 2012 launched the Asian and Pacific Decade of Persons with Disabilities for the period 2013 to 2022
and the Incheon Strategy to ‘Make the Right Real’ for Persons with Disabilities in Asia and the Pacific.*®
The Incheon Strategy lays down a set of regionally agreed disability-inclusive development goals. One of
the targets is to ‘increase work and employment for persons of working age with disabilities who can
and want to work’.

The CRPD has also helped mainstream disability within the UN action. The 2030 Agenda for Sustainable
Development* mentions persons with disabilities several times and sets an ambitious target with regard
to employment. By 2030, the goal is to ‘achieve full and productive employment and decent work for all
women and men, including for young people and persons with disabilities, and equal pay for work of equal
value’.

In the last ten years, the ILO, which has been promoting decent work for people with disabilities since its
outset, has launched disability-specific programmes or initiatives aimed at overcoming particular
disadvantages or barriers, but also contributes to fostering skills training, employment promotion, social
protection schemes and poverty reduction strategies. The ILO Disability Inclusion Strategy and Action
Plan 2014-17% aimed to promote international standards on disability rights (including the CRPD), to
mainstream disability and strengthen strategic cooperation within the UN system in order to promote
disability. In 2017, the strategy was subject to an evaluation, which looked at its implementation and
results. The summary of this evaluation, published in 2018, suggests that ‘strong steps to advancing
disability issues within ILO during the strategy period’ have been made. It was, however, highlighted that
disability awareness among ILO staff remains low, and disability is not fully mainstreamed into ILO’s
country programmes. In that regard, the report suggests that disability interventions are still dependent
upon key individuals being interested in disability rather than the issue being institutionalized into ILO’s
programmes. In that connection, it make a number of recommendations to mainstream disability in ILO’s
work and to ensure better efficiency of actions taken. Other international policy initiatives address
primarily States’ action, and for the most are indirectly relevant to companies. However, they might
nudge States towards improving their legislative and policy frameworks. International programmes also
provide funding that might support States in streamlining accessibility projects and in cooperating with
employers.

Indirectly relevant to accessibility in the work place is the Global Cooperation on Assistive Technology -
GATE Project conducted under auspices of the World Health Organization.*® This project is meant to assist
States Parties to the WHO to improve access to assistive technology as a part of Universal Health
Coverage. In May 2016, WHO launched the Priority Assistive Products List, which includes selected
assistive technology and is meant to be a guide to enhance production, procurement and service
provision, to develop reimbursement policies and to shape markets. Albeit GATE does not deal with

43 <https://www.unescap.org/sites/default/files/Incheon%20Strategy%20%28English%29.pdf>.

44 Resolution adopted by the General Assembly on 25 September 2015 ‘Transforming our world: the 2030 Agenda for Sustainable
Development’, available at <http://www.un.org/ga/search/view doc.asp?symbol=A/RES/70/1&Lang=E>.

45 <https://www.ilo.org/wcmsp5/groups/public/---ed emp/-—-ifp skills/documents/genericdocument/wcms 370772.pdf>.

46 See at https://www.who.int/phi/implementation/assistive_technology/phi gate/en/.
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accessibility of workplaces, it contributes to support people with disabilities to conduct their life in an
independent manner (including to work).There are, then, a series of guidelines and several reports
released by international organizations that provide guidance to companies and employers and might
help them to make their own workplace inclusive. For example the ILO, in 2002, has published a code to
provide practical guidance on the management of disability issues in the workplace,*” a study on
reasonable accommodation,*® and a policy brief on making apprenticeships and workplace learning
inclusive of persons with disabilities .** In 2008 the Austrian Institute for SME Research conducted a study,
on behalf of the European Commission/DG Employment, Social Affairs and Equal Opportunities,® on
‘Practices of providing reasonable accommodation for persons with disabilities in the workplace: 24
company case studies across Europe - Contract VC/2007/0315’. This report presents selected cases of
good practice that illustrate how reasonable accommodation in these fields can be realised, and
endeavours to provide guidance on how to achieve a proper balance between the interests of employees
and employers. The report aims to contribute to raising awareness among employers and persons with
disabilities on how appropriate accommodation in the workplace can be carried out.

There are also networks and international initiatives that involve companies. The ILO Global Business and
Disability Network®! is a network of multinational enterprises, employers' organizations, business
networks and disabled persons' organizations who share knowledge and identify good practices among
companies and employers’ organizations. The network also helps companies build their technical
expertise on disability issues.

For the purpose of this report, it is finally worth mentioning the World Wide Web Consortium (W3C). This
is an international consortium that develops international standards for the Web. Beginning in 1994, the
W3C created various working groups to develop web standards, guidelines, and supporting materials
within the realm of the Web Accessibility Initiative (WAI). The Accessibility Guidelines Working Group
(formerly WCAG Working Group), which is part of the WAI, developed WCAG technical documents. In
1999, the W3C established the first accessibility standard for the Web, WCAG 1.0. Almost ten years later,
in December 2008, the WAI revised the WCAG guidelines and published an updated version (i.e., WCAG
2.0), which are currently in use. The WCAG 2.0 guidelines are accepted as the primary standard by which
accessibility should be measured. In June 2018, the Web Content Accessibility Guidelines (WCAG) 2.1 were
published. These should help companies implementing accessibility of their websites for their customers
(but arguably also for their workers).

47 <http://www.ilo.org/wcmsp5/groups/public/---ed emp/documents/publication/wcms 103324.pdf>.

48 <http://www.ilo.org/global/topics/equality-and-discrimination/WCMS 536630/lang--en/index.htm>.

49 <http://www.ilo.org/wcmsp5/groups/public/---ed _emp/---ifp_skills/documents/publication/wcms_633257.pdf>.
50 <http://ec.europa.eu/social/BlobServlet?docld=1961&langld=en>.

51 <http://www.businessanddisability.org/index.php/en/>.
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E. Case Studies
1. The role of EU Law

In the EU, national legislation and policies related to accessibility of the workplace are deeply informed
by EU law. In addition, the EU institutions play an important role in supporting and streamlining the
actions of Member States on disability. Before discussing national legislation, it is therefore essential to
briefly examine the EU laws and policies that inform national legislation.

1.1. EU Law and Policies in a Nutshell

The European Disability Strategy 2010-2020 (EDS), which is the cornerstone of the EU disability policy,
has the ‘overall aim’ of ‘empower[ing] people with disabilities so that they can enjoy their full rights, and
benefit fully from participating in society and in the European economy’. It identifies EU-level actions that,
alongside national measures, are designed to ensure the effective implementation of the CRPD. It focuses
on the elimination of barriers under eight main ‘areas for action.” These ‘areas for action’ include
employment, accessibility, and equality. In relation to employment, the key objective of the Commission
is stated to be to ‘[e]nable many more people with disabilities to earn their living on the open labour
market.” The commitments set out in connection with this area for action principally concern ‘providing
Member States with analysis, political guidance, information exchange and other support’. EU action will
support national efforts inter alia to help their integration in the labour market making use of the
European Social Fund (ESF); develop active labour market policies; make workplaces more accessible;
promote use of the General Block Exemption Regulation®? which allows the granting of state aid without
prior notification to the Commission. As regards ‘equality’, the Commission intends to tackle
discrimination in the workplace by ensuring the implementation and enforcement of the Employment
Equality Directive® and by supporting and supplementing national policies and programmes to promote
equality. ‘Accessibility’ is given a high priority in the EDS, which recognises that accessibility is a
‘precondition for participation in society and in the economy’.

1.2. The Employment Equality Directive

The main piece of legislation which is relevant for the purpose of this study is the Employment Equality
Directive. This Directive aims ‘to lay down a general framework for combating discrimination on the
grounds of religion or belief, disability, age or sexual orientation as regards employment and occupation,
with a view to putting into effect in the Member States the principle of equal treatment’. It sets out
minimum standards which Member States must ensure are met in their national laws. It thus requires
them to prohibit discrimination inter alia on the grounds of disability in the sphere of employment,
occupation and vocational training.

The Employment Equality Directive does not define ‘disability’ but in the case of Ring and Werge,>* and
subsequent case law the CJEU interpreted the term ‘disability’ within the Directive in light of Article 1
CRPD. The CJEU now recognises that a disability for the purpose of the Directive is a long-term limitation
‘which results in particular from physical, mental or psychological impairments which in interaction with

52 Commission Regulation (EU) No 651/2014 of 17 June 2014, Declaring Certain Categories of Aid Compatible with the Internal
Market in Application of Articles 107 and 108 of the Treaty, OJ L 187 26.6.2014, p. 1.

53 Council Directive 2000/78/EC of 27 November 2000, Establishing a General Framework for Equal Treatment in Employment
and Occupation, OJ L 303 2.12.2000, p. 16.

54 CJEU, Joined cases C-335/11 and C-337/11, HK Danmark, acting on behalf of Jette Ring v Dansk almennyttigt Boligselskab (C-
335/11) and HK Danmark, acting on behalf of Lone Skouboe Werge v Dansk Arbejdsgiverforening, acting on behalf of Pro Display
A/S, in liquidation (C-337/11).
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various barriers may hinder the full and effective participation of the person concerned in professional
life on an equal basis with other workers’.

The directive explicitly bans direct and indirect discrimination as well as harassment. In addition, the CJEU
affirmed that it bans also discrimination by association on any of the grounds provided. Of key relevance
to this report is Article 5, which obliges Member States to require employers to provide reasonable
accommodation to disabled applicants and employees. According to Article 5 (and in line with Article 2
of the CRPD), the employer is not required to make an accommodation if it would impose a
disproportionate burden on them. What amounts to a ‘disproportionate burden’, however, is not spelled
out in the Directive. Article 5 simply states that ‘[w]hen this burden is, to a sufficient extent, remedied by
existing measures as an element of disability policy in the Member State, it should not be considered
disproportionate’. This statement alludes to subsidies or other measures that subsidise the cost of the
accommodation or which otherwise support the employer to make accommodations. Recital 21 gives
some further guidance on how to assess whether a particular accommodation amounts to a
disproportionate burden. It reads:

‘To determine whether the measures in question give rise to a disproportionate burden, account
should be taken in particular of the financial and other costs entailed, the scale and financial
resources of the organisation or undertaking and the possibility of obtaining public funding or any
other assistance’.

A ‘disproportionate’ burden exists when the accommodation required involves a significant financial cost
for the employer, which is not sustainable having regard to the financial resources of the enterprise and
the subsidies available. The CJEU has yet to offer additional guidance on what might be considered a
disproportionate burden. Accordingly, to date this task has been left to Member States and their domestic
courts and tribunals.>®

In addition, for the purpose of this report it is worth recalling that Article 9(1) requires Member States to
establish and make available appropriate ‘judicial and/or administrative procedures’ for the enforcement
of rights protected by the Directive. Article 10 specifies that once claimants have established facts from
which discrimination can be inferred, the burden of proof must shift to the respondent. Article 17 requires
Member States to develop a system of sanctions for breach of the national measures which implement
Directive rights and to ensure that these sanctions are applied in practice. Where these sanctions take the
form of compensation to the victim, they must be ‘effective, proportionate and dissuasive’. It is also worth
noting that Articles 13 and 14 of the Directive impose obligations on Member States to promote dialogue
with social partners and encourage dialogue with NGOs about fostering equality on the grounds of
disability (as well as the other grounds covered by the Directive).

1.3. The CRPD in EU Law

The CRPD has been ratified both by the EU and by its Member States. Upon the ratification by the EU, the
CRPD has become EU law, and in hierarchical terms is inferior to the provisions of the Treaties, but
superior to secondary EU law.*® The latter point implies that provisions of EU secondary law must, as far
as possible, be interpreted in a manner that is consistent with the CRPD. Consequently, if the wording of
secondary EU legislation is open to more than one interpretation, preference should be given, as far as
practicable, to the interpretation which renders the European provision consistent with the Convention.

55 D. Ferri and A. Lawson, Reasonable Accommodation for Disabled People in Employment Contexts, Publications Office of the
European Union, Luxembourg (2016).

56 For further discussion see D. Ferri, 'The conclusion of the UN Convention on the Rights of Persons with Disabilities by the EC/EU:
a constitutional perspective' (2010) European Yearbook Of Disability Law, at 2.
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This means that the Employment Equality Directive must now be interpreted in light of and in compliance
with the CRPD.>’

1.4. The European Accessibility Act

The proposal for a European Accessibility Act was published in December 2015.%8 In December 2017, an
agreement on the text of the EEA was reached in the Council, after the European Parliament had adopted
its position in September 2017. In March 2019, the EAA was approved by the Parliament and the Council
at the time of the writing of this report is in the process of being published in the Official Journal.>®

The EAA is a Directive based on Article 114 TFEU and its purpose is:

‘to contribute to the proper functioning of the internal market by approximating the laws,
regulations and administrative provisions of the Member States as regards accessibility
requirements for certain products and services by, in particular, eliminating and preventing
barriers to the free movement of products and services covered by this Directive arising from
divergent accessibility requirements in the Member States’.

The EAA does not impose detailed technical solutions to make a product or service accessible. Rather, it
seeks to establish ‘accessibility principles’ to be complemented by supplementary standards.

The EAA does not relate to workplaces. Rather, it concerns goods and services available on the EU market
and the business environment, in order to empower people with disabilities and allow them to have
access to a range of good and services. It covers: consumer general purpose computer hardware systems
and operating systems for those hardware systems; a range of self-service terminals (e.g. payment
terminals, ATM...), websites and other services related to transportation, consumer banking services; e-
books and dedicated software; and e-commerce services. The availability of these accessible services on
the market can indirectly stimulate a more accessible work environment. If economic operators are
obliged to offer accessible products and services to their consumers, those products and services might
also be available to their workers.

57 Ibid.

58 Proposal for a Directive of the European Parliament and of the Council on the approximation of the laws, regulations and
administrative provisions of the Member States as regards the accessibility requirements for products and services,
COM/2015/0615 final.

59 Directive (EU) 2019/882 of the European Parliament and of the Council of 17 April 2019 on the accessibility requirements for
products and services (Text with EEA relevance) OJ L 151, 7.6.2019, p. 70.
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2. Austria
2.1. Factual Background

In 2015, according to a micro-census survey carried out on behalf of the Ministry of Social Affairs by
Statistics Austria, 18.4% (around 1.3 million people) of the resident population over the age of 15 had a
permanent disability.®° According to a survey reported in the ANED 2018 Annual Report on Disability, the
employment rate of persons with disabilities in Austria (56.4%) is higher than the EU average (48.1%).5*
However, the most recent shadow report on the implementation of the CRPD in Austria affirms that
‘unemployment rates of persons with disabilities have increased dramatically since 2013’, and that ‘due
to the insufficient availability of data, it is almost impossible to give a valid account of persons with

disabilities in the labor market’. ¢?

2.2. The Rights of Persons with Disabilities in Austria: Introductory Remarks
The Relevant Legal Framework in a Nutshell

Austria is a federal republic, comprised of nine Ldnder, which are Burgenland, Carinthia, Lower Austria,
Upper Austria, Salzburg, Styria, Tyrol, Vorarlberg and Vienna.®®* As mentioned in the Introduction, this
report only considers federal legislation.

The Austrian legal framework includes, in various acts, a neat prohibition of discrimination on the grounds
of disability. Article 7 para 1 of Federal Constitution® bans discrimination on the basis of disability and
provides for the equal treatment of all people in all fields of life.

At the federal level, various provisions protect persons with disabilities from discrimination and entail the
2005 ‘Disability Equality Package’.%® This includes the Federal Disability Equality Act (BGStG) and the
Disability Employment Act (BEinstG).®

Austrian law included several definitions of disability.8” Among them, Section 3 of the BGStG provides for
a definition of disability. In particular, it states that disability ‘is the effect of a not only temporary physical,
mental or intellectual impairment or an impairment of the senses which makes participation in the life of
society difficult. Non-temporary means a period which is expected to be more than six months’. A similar
definition is included in the Disability Employment Act (BEinstG). Other definitions are included in the laws
of the Ldnder.

The Federal Disability Equality Act (Behindertengleichstellungsgesetz- BGStG),% bans discrimination
against persons with disabilities in access to goods and services available to the public, including housing.®
The act covers direct discrimination, indirect discrimination, harassment and instructions given by others

60 Federal Ministry of Labour, Social Affairs, Health and Consumer Protection, ‘Overview of the horizontal issue of disability in
Austria’ (2018), available at <https://broschuerenservice.sozialministerium.at/Home/Download?publicationld=441>.

61 ANED European Semester 2018/2019 country fiche on disability, Austria, report prepared by P. Flieger and U. Naue, available
at <https://www.disability-europe.net/country/austria>.

62 Osterreichischer Behindertenrat, ‘Second Alternative Report on the implementation of the UN Convention on the Rights of
Persons with Disabilities in Austria’ (2018), p. 24, available at https://www.behindertenrat.at/wp-
content/uploads/2018/07/2018-07-17-Alternative-Report-Austria_-English.pdf

63 <https://www.austria.org/overview>.

64 Federal Constitution Act, available at <https://www.ris.bka.gv.at/Dokumente/Erv/ERV 1930 1/ERV 1930 1.pdf>.

65 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 14.

56 Jbid. at para. 50.

67 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 16; Ministry of
Labour, Social Affairs and Consumer Protection, National Action Plan on Disability 2012-2020, p. 16, available at
<https://broschuerenservice.sozialministerium.at/Home/Download?publicationld=225>.

68 Federal Law on the Equality of Persons with Disabilities (BGBI. | Nr. 82/2005), available only in German at
<https://ilo.org/dyn/natlex/natlex4.detail?p lang=en&p isn=91145&p country=AUT&p count=1168>

69 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 52, 63, 109.

26

127



Anlage 9 - Internationale Expertise Delia Ferri

ACCESSIBILITY FOR WORKERS WITH DISABILITIES IN COMPANIES August 2019

to discriminate. The act does not qualify lack of accessibility (i.e. the presence of barriers) as a
discrimination, but the Austrian report to the CRPD Committee states that:

‘When determining whether a disadvantage due to barriers constitutes discrimination, it should
be examined whether the cost and/or effort required to eliminate the barriers would represent a
disproportionate burden. If it is possible to take advantage of support from public funds for the
corresponding measures, this should be considered when assessing reasonability. If the barriers
cannot be eliminated with reasonable cost and/or effort, at least a substantial improvement of

the situation should be strived for which comes as close as possible to equal treatment’.”

The Disability Employment Act (Behinderteneinstellungsgesetz- BEinstG)”* bans discrimination based on
disability in the employment context.”> Moreover, in order to enhance employment inclusion of the act
provides for a series of positive measures, including hiring quotas (1 person with disabilities every 25
employees)’® and special protection against dismissals of employees with disabilities. Further, the
Disability Employment Act imposes on the employer a duty to provide reasonable accommodation, in
compliance with the Employment Equality Directive.”* In particular, it requires an adequate
accommodation of the workplace alongside initial and further training (with the exception of cases where
these measures would constitute an unreasonable burden on the employer).”” However, the Austrian
National Council of Disabled Persons, in answering the questionnaire on ‘disability-inclusive policies’ for
the UN Special Rapporteur on the Rights of Persons with Disabilities, suggested that, within the Austrian
legal framework on disability, there is no general definition of the term ‘reasonable accommodation’.

In addition, the Occupational Health and Safety Act is relevant in relation to accessibility of workplaces.”
This act, however, imposes various obligations on the employers (as well as on the workers) which are
mainly related to health and safety measures to avoid the accidents, occupational diseases, work-related
iliness and permanent damage.””

Alongside these federal acts, several provincial acts promote, to varying degrees, the rights of persons
with disabilities.” It should be noted that legislation on the barrier-free environment, and by extension
provisions relating to accessibility, generally fall within the remit of the Lédnder,”® even though there are a

70 |bid. para 54.

7t Employment of Persons with Disabilities Act (BEinstG) (BGBI. No. 22/1970), available only in German at
<https://www.ilo.org/dyn/natlex/natlex4.detail?p lang=en&p isn=42258&p count=96150&p classification=08.01&p classcou
nt=1624>

72 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 50, 66.

73 The obligation to employ persons with disabilities applies to companies with more than 24 employees.

74 Council Directive 2000/78/EC of 27 November 2000, Establishing a General Framework for Equal Treatment in Employment
and Occupation, OJ L 303 2.12.2000, p. 16.

75 ILO, abstract of the law
<https://www.ilo.org/dyn/natlex/natlex4.detail?p lang=en&p isn=42258&p count=96150&p classification=08.01&p classcou
nt=1624>; State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 34.

76 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 113.

7 Health and Safety at Work Act, 1994, brochure available in English at
<https://www.arbeitsinspektion.gv.at/inspektorat/Information in English/OSH provisions/Health and Safety at Work Act
Arbeitnehmerinnenschutzgesetz and regulations>

78 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 15. Examples of
provincial laws on disability rights include: Upper Austrian law on the equal opportunities of people with impairments (Provincial
Law Gazette, LGBI. No. 41/2008); Opportunities Act of Vorarlberg (Provincial Law Gazette, LGBI. No. 30/2006); Carinthian Equal
Opportunities Act.

79 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at paras. 105 — 108.
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few federal acts on accessibility to services (e.g. transport services).®° Recently, in 2017, for example,
Lower Austria adopted the Anti-Discrimination Act, which includes provisions related to accessibility on
workplaces, vocational training, vocational guidance and, in general, on the promotion of the employment
opportunities for persons with disabilities.®

The CRPD in the Austrian Legal Framework

Austria was one of the first countries to sign the CRPD and its Optional Protocol on March 30, 2007,%2 and
ratified them on September 26, 2008.%3

It is worth highlighting that, in 2007-2008, four German-speaking countries, including Austria, engaged in
consultations on a standard translation of the CRPD into German.®* However, the CRPD Committee
expressed concern about such a translation as it ‘does not accurately represent the meaning of the
Convention and may give rise to decisions that are incompatible with the Convention’ and recommended
Austria to revise it in compliance with the CRPD itself.®

A recent judgment of the Supreme Court of Austria® held that the CRPD has to be implemented into
domestic law, and it is not directly applicable, i.e. it does not afford any subjective rights and it is not
a benchmark for assessing the lawfulness of another legal act.®’

The focal point for matters relating to the implementation of CRPD in Austria is the Federal Ministry of
Labour, Social Affairs and Consumer Protection (BMASK), and is supported by the Federal Disability
Advisory Board (BBB). An Independent Monitoring Committee, which includes representatives of people
with disabilities, monitors the implantation of the CRPD

2.3. Relevant Provisions on Accessibility and Reasonable Accommodation in the Workplace
Accessibility

Accessibility in employment contexts is mandated, in general terms, by the Disability Employment Act in
so far as it prohibits discrimination, while, as mentioned above, accessibility of goods and service open to
the public is guaranteed by the Disability Equality Act.® While the latter law is for the benefit of clients
and customers with disabilities, it may also favour workers with disabilities inside these institutions.

The Occupational Health and Safety Act includes additional provisions which have been complemented
by policy initiatives such as the project on freedom from barriers in the workplace as part of the Austrian

80 Federal Act on Local and Regional Public Transport (Offentlicher Personennah- und Regionalverkehrsgesetz 1999 — OPNRV-G
1999), available in English at <https://www.bmvit.gv.at/en/verkehr/downloads/oepnrv_g engl.pdf>; Federal Act on Equal
Treatment of People with Disabilities (2016).

81 European network of legal experts in gender equality and non-discrimination, news report, ‘Lower Austria passes Anti-
Discrimination Act’, 2 May 2017, available at <https://www.equalitylaw.eu/downloads/4083-austria-lower-austria-passes-anti-
discrimination-act-pdf-139-kb>

82 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 1.

8 Federal Law Gazette, BGBI. 1] No. 155/2008. See also:
<https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg no=IV-15&chapter=4&clang=_en>

84 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 2.

8 Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of Austria, at para. 6.

86 Austria, Supreme Court (Oberster Gerichtshof, OGH), 10 ObS 162/16w, Vienna, 24 January 2017.

87 European Union Agency for Fundamental Rights (FRA), ‘Fundamental Rights Report 2018’ (2018), p. 231, available at
<https://fra.europa.eu/en/publication/2018/fundamental-rights-report-2018>

88 Dieter Schindlauer, Country Report Non-Discrimination - Austria (European network of legal experts in gender equality and non-
discrimination 2018), available at <https://www.equalitylaw.eu/downloads/4740-austria-country-report-non-discrimination-
2018-pdf-2-29-mb>, at p. 56.
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Health and Safety Strategy 2007—2012.2° Accessibility standards for a barrier-free environment in Austria
have been elaborated by the Austrian Standards Institute.®®

Various forms of subsidies are granted to companies that employ persons with disabilities, which include
subsidies to foster inclusion in the workplace and make the workplace accessible.**

Reasonable Accommodation

As highlighted above, the duty to provide reasonable accommodation in employment contexts is provided
for in Austrian legislation (implementing the Employment Equality Directive). The reasonable
accommodation obligation extends to public and private sector companies of any size. To that end, the
Disability Employment Act sets forth a compensatory fund. In addition, the Federal Disability Equality Act
‘states that the Federal government undertakes to take the appropriate and necessary steps to enable

persons with disabilities to have access to its performances and offers’.>

Moreover, federal guidelines on personal assistance at the workplace have been in place since 2011.%
Besides supporting the worker in the workplace (e.g. carrying out manual support activities in the course
of the professional activity such as filing of documents), the Personal assistant can accompany the worker
from home to the workplace or training location, and support the worker with disabilities in other
everyday activities (e.g. help him/her getting in and out of the car, putting on/taking off the jacket, help
with lunch).®*

2.4. Overview of Austrian Policies on Inclusion of Persons with Disabilities in the Workplace

The main disability policy document is the National Action Plan on Disability 2012-2020 (NAPD), which
sets out the strategy of the Austrian Federal Government for the implementation of the CRPD.% It
contains 250 measures divided up into eight main areas.”® Among the goals listed in the Plan, that of
increasing funding programmes for the elimination of barriers, appointing staff responsible for

89 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 113. The core

tenets of the Austrian Health and Safety Strategy 2007-2012 are summarized at <https://healthy-workplaces.eu/en/tools-and-

publications/campaign-toolkit/tools-and-examples/promotion/leafletbrochure/austrian-occupational-health-and-safety-

strategy-2007-2012>.

% Austrian Standard Institute official website available at <https://www.austrian-standards.at/en/home/>; on accessibility

<https://www.austrian-standards.at/en/infopedia-topic-center/specials/accessibility-of-buildings/>

91 Examples of these subsidies are integration subsidies, wage subsidies, job safeguarding subsidies, grants for wage/training

costs or subsidies to adapt facilities to make them more barrier-free; see State’s Party Report under Article 35 of the UN

Convention on the Rights of Persons with Disabilities, at para. 289, 291.

92 Austrian National Council of Disabled Persons, ‘OeAR answer to the questionnaire on ‘disability-inclusive policies’ by the UN

Special Rapporteur on the Rights of Persons with Disabilities’, 13" May 2016, Vienna, available at

<https://www.ohchr.org/Documents/Issues/Disability/DisabilitylnclusivePolicies/CSOs/OeAR ENG.docx>

93 BMASK-44.101/0105-1V/A/6/2010 at

https://www.sozialministeriumservice.at/cms/site/attachments/7/6/7/CH0011/CMS1199712266329/rl_persoenliche assistenz
am_arbeitsplatz.pdf (only in German).

% Ibid., p. 4.

9 Ministry of Labour, Social Affairs and Consumer Protection, National Action Plan on Disability 2012-2020, available at

<https://broschuerenservice.sozialministerium.at/Home/Download?publicationld=225>; State’s Party Report under Article 35 of

the UN Convention on the Rights of Persons with Disabilities, at para. 8; Committee on the Rights of Persons with Disabilities,

Concluding observations on the initial report of Austria, at para. 4.

% Federal Ministry of Labour, Social Affairs, Health and Consumer Protection, ‘Overview of the horizontal issue of disability in

Austria’ (2018), supra, p. 32; <https://www.sozialministerium.at/siteEN/Labour Disabilities/People with disabilities/#intertitle-

14>
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accessibility in every ministry and creating internal guidelines on accessibility in compliance with
international, EU and national law are amongst the most relevant for the purpose of this analysis.”’

Measures envisaged by the NAPD to address unemployment or non-inclusive workplaces include:
awareness raising campaign for the employment of people with disabilities carried out by the Federal
Social Office; implementation of employment-orientated case management in the advisory and
placement processes of the Austrian Public Employment Service; and, structural adaptations to facilitate
inclusion. Moreover, the plan provides for projects aimed at promoting health and rehabilitation
mechanisms in the workplace, which include the ‘Fit 2 Work Programme’ and the ‘Health Street Project’.%®
Such measures are similar to those set up in the Austrian Health and Safety Strategy 2007-2012, which
includes a project on freedom from barriers in the workplace.® A new National Action Plan on Disability
is currently under discussion.'®

Alongside the NAPD, the Nationwide Labour Market Policy Programmes for the Disabled®! of the BMASK
and the longer-term plans of the Austrian Public Employment Service (AMS) provide for positive measures
to enhance inclusion in the workplace.’® The activities of the latter consist of providing support to persons
with disabilities who have difficulties in finding employment due to their disability.1%3

As mentioned above, Austria has a hiring quota system for persons with disabilities. The number of people
with disabilities receiving special supports is released by the Sozialministeriumservice on the basis of the
data sent by employers to the health insurance funds. If the number of registered persons with disabilities
receiving special support employed in a company is lower than the quota provided for in the law, the
employer has to pay a compensatory levy.1%*

Examples of best practice when it comes to inclusion of people with disabilities in the labour market
comprise projects such as ‘Self-employed with a Disability’. The latter project is meant to support self-
employment of persons with disabilities. Another relevant example is ‘Mentoring for People with
Disabilities’, a pilot project supporting the transition into the labour market of persons with disabilities.%
The event ‘Careers without Barriers’'® complemented by an internet platform to find information about
job opportunities'®” should also be mentioned among best practices.

Lastly, the Partnership Agreement 2014-2020'% with the European Commission is relevant in that it can
facilitate the use of EU funds to support accessibility measures. In particular, this Agreement establishes
a strategy for the optimal use of European Structural and Investment Funds and includes a set of actions
for increasing the participation of the most vulnerable groups, including persons with disabilities, in the
labour market.

97 Ministry of Labour, Social Affairs and Consumer Protection, National Action Plan on Disability 2012-2020, p. 45-46, available at
<https://broschuerenservice.sozialministerium.at/Home/Download?publicationld=225>

98 |bid. p. 77 — 79.

99 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 113.

100 ANED European Semester 2018/2019 country fiche on disability, Austria, report supra, p. 7.

101 These kind of programmes (BABE) are drawn up every two years and are aimed to provide accompanying assistance services.
102 |hid, p. 71.

103 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 17.

104 Federal Ministry of Labour, Social Affairs, Health and Consumer Protection, ‘Overview of the horizontal issue of disability in
Austria’ (2018), supra, p. 11.

105 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 295, 299.

106 /pjd. at para. 299.

107 <www.arbeitundbehinderung.at>

108 partnership Agreement 2014-2020 with Austria, available at <https://ec.europa.eu/info/publications/partnership-agreement-
austria-2014-20 en>
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2.5. Implementation and Enforcement of Accessibility and Reasonable Accommodation Provisions

At the federal level the Federal Ministry of Labour, Social Affairs and Consumer Protection (BMASK) and
the Federal Disability Advisory Board implement relevant federal legislation.1®

Despite a relatively progressive legislation, stigma and prejudice prevent people with disabilities from
accessing the labour market and lack of awareness of the potential of persons with disabilities are still
present in Austrian society.!® Moreover, the CRPD Committee expressed concern that ‘approximately
19,000 Austrians work in sheltered workshops outside of the open labour market and receive very little
pay’. ! The Committee also highlighted that the majority of the employers do not comply with the quota
requirements and the gender gap in the employment of persons with disabilities causes concern.''? DPOs
and social services providers, moreover, underlined that the lack of any system of central coordination
causes difficulties in the transition from the sheltered labour market to the primary labour market.!3

At the end of 2017, 62.4% of the 250 measures drawn by the NAPD had already been realized, while
another 32% has been partially implemented or in preparation; only 5.6% of the measures no steps have
been taken yet towards implementation.!** However, the success of the Plan could be contrasted by the
fragmentation that characterizes its implementation, in which the participation of the provinces was
intermittent and irregular.1?®

The recent Second Alternative Report on the implementation of the CRPD in Austria (2018) which was
released in conjunction with the second state report review before the CRPD Committee, states that an
‘inclusive approach relating to accessibility which is applicable across Austria and in line with Article 9 of
the CRPD was not developed’.!®

109 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 357 —361; Ministry
of Labour, Social Affairs and Consumer Protection, National Action Plan on Disability 2012-2020, p. 28-29, available at
<https://broschuerenservice.sozialministerium.at/Home/Download?publicationld=225>

110 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 301.

111 Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of Austria, at para. 44-46,
12.

112 | bid.

113 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 301 — 303.

114 Federal Ministry of Labour, Social Affairs, Health and Consumer Protection, ‘Overview of the horizontal issue of disability in
Austria’ (2018), supra, p. 33.

115 Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of Austria, at para. 10.

116 Osterreichischer Behindertenrat, ‘Second Alternative Report on the implementation of the UN Convention on the Rights of
Persons with Disabilities in Austria’ (2018), p. 10, available at https://www.behindertenrat.at/wp-
content/uploads/2018/07/2018-07-17-Alternative-Report-Austria_-English.pdf
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3. The Netherlands

3.1. Factual Background

In 2009, nearly 1.7 million people aged 15 to 64 years in the Netherlands had a disability affecting their
capacity to work.'” According to EU Statistics on Income and Living Conditions for 2009, the employment
rate for people with disabilities (aged 20-64) in the Netherlands was 54.0%, compared to 79.6% for non-
disabled people (60.5% for disabled men and 49.3% for disabled women).!*® The VN-verdrag handicap in
Nederland 2017 affirmed that, in 2015, people with disabilities were twice as likely to be unemployed
when compared with people without a disability. 1** This report also states that people with disabilities
who have a job are much more likely than those without a disability to have a part-time job.!?° The
Netherlands Institute for Human Rights (NIHR), in its shadow report to the CRPD Committee, highlights
that ‘the participation rate of persons with disabilities in the labour market has not increased since 2012’
and that ‘for persons who used to do sheltered work, the chances of finding a job have even decreased
from 50% to 30%’.1%

3.2. The Rights of Persons with Disabilities in the Netherlands: Introductory Remarks
The Relevant Legal Framework in a Nutshell

Article 1 of the Dutch Constitution (Grondwet) enshrines the principle of equality and non-
discrimination.'?? This provision does not mention disability explicitly. However, protection against
disability discrimination is encompassed under ‘other grounds’. In addition, since the Netherlands is a
monist State,'?® international non-discrimination provisions such Article 26 ICCPR and Article 14 ECHR can
be directly applied in court proceedings.

The main piece of legislation protecting persons with disabilities against discrimination is the 2003 Act on
Equal Treatment on the Ground of Disability or Chronic lliness (Wet Gelijke Behandeling op grond van
Handicap of Chronische Ziekte),*** often referred to as the Disability Discrimination Act (DDA).1%> While
the Employment Equality Directive'?® only includes disability as a ground of discrimination, the DDA also

117 Data reported by Statistics Netherlands (CBS), available at <https://www.cbs.nl/en-gb/news/2010/46/nearly-1-7-million-
disabled-people-in-the-dutch-labour-force>. Data also reported in the Country Report on the Netherlands prepared by the Irish
National Disability Authority, available at <http://nda.ie/nda-files/Health-and-Personal-Social-Services-for-People-with-
Disabilities-in-The-Netherlands1.pdf>.

118 Data reported in the ANED Country profile, available at <https://www.disability-europe.net/country/netherlands>. Additional
data is reported in the J. Schoonheim and J. Smits, Report on the employment of disabled people in European countries, available
at <https://www.disability-europe.net/downloads/487-nl-employment-report>.

119 <http://www.platformgehandicaptenleiden.nl/wp-content/uploads/2017/12/Rapportage-VN-verdrag-handicap-in-
Nederland-2017.pdf>.
120 1bid.

121 NIHR, Submission to the Committee on the Rights of Persons with Disabilities - Concerning the initial report of the Netherlands,
p. 22, available at https://mensenrechten.nl/nl/publicatie/38664

122 Constitution of the Kingdom of the Netherlands, available at
<https://www.government.nl/documents/regulations/2012/10/18/the-constitution-of-the-kingdom-of-the-netherlands-2008>.
123 Article 93 of the Constitution of the Kingdom of the Netherlands, available at
<https://www.government.nl/documents/regulations/2012/10/18/the-constitution-of-the-kingdom-of-the-netherlands-2008>.
124 <https://www.government.nl/topics/discrimination/prohibition-of-discrimination>. A copy of the act is also available at
https://mensenrechten.nl/sites/default/files/2013-05-08.Legislation%20Equal%20Treatment.pdf

125 R, Holtmaat, Country Report Non-discrimination Netherlands (European network of legal experts in gender equality and non-
discrimination 2016), available at <https://www.equalitylaw.eu/downloads/3740-the-netherlands-country-report-non-
discrimination-2016-pdf-1-66-mb>.

126 Council Directive 2000/78/EC of 27 November 2000, Establishing a General Framework for Equal Treatment in Employment
and Occupation, OJ L 303 2.12.2000, p. 16
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protects against discrimination on the basis of ‘chronicillness’. These pieces of legislation do not explicitly
define disability. According to Holtmaat and Loenen,'? guidance on the meaning of disability can be
derived from the travaux préparatoires of the DDA, which mentioned that the impairment must be long-
term or irreversible.

The initial scope of the DDA was restricted to employment and vocational training. In 2009 the scope of
the Act was extended to encompass the fields of primary and secondary education (Art. 5b DDA) and
housing (Article 6a, 6b and 6¢c DDA). In 2012, the Act was further extended to ban discrimination in public
transport.!?®

The DDA bans direct and indirect discrimination and harassment. Article 2 of the DDA imposes a duty to
provide reasonable accommodation in employment contexts, but also in all areas covered by the DDA,
i.e. education and housing.!®® Failure to meet the duty of reasonable accommodation amounts to a
discrimination, unless the accommodation entails a disproportionate burden on the duty bearer. A
reasonable accommodation must be effective. As noted by Holtmaat, Article 2 DDA uses the word
‘effective’ rather than ‘reasonable’ (which is the term used in Article 5 of the Employment Equality
Directive and by the CRPD). Article 2 reads as follows:

‘The prohibition of making a distinction also includes the duty for the person to whom the
prohibition is addressed, to make effective accommodations in accordance to the need for this,
unless doing so would constitute a disproportionate burden upon him or her’.13°

Article 6¢ provides for a derogation from the duty to provide an effective accommodation and states that
Article 2 is not applicable if it would require reconstruction or building work in or around a residential
building.*!

The DDA includes a general duty on all those bound by the DDA to improve accessibility for people with
disabilities (in addition to the duty to provide reasonable accommodation in individual cases) by virtue of
Article 2a para. 1.

Several other national laws protect the rights of persons with disabilities and/or contain specific provisions
concerning disability,*? including welfare legislation concerning benefits and care for persons with
disabilities.** For the purpose of this analysis, two pieces of legislation are particularly relevant. First, the
Act on Reintegration of Labour-disabled 2005 (Wet Werk en Inkomen naar Arbeidsvermogen WIA) allows
employees and students to apply for individual benefits that will accommodate them in work or study. As
noted by Smits, benefits might entail support (e.g. assistive devices) to removing barriers in the build
environment.!* Secondly, the Work and Income According to Labour Capacity Act (Wet werk en inkomen
naar arbeidsvermogen, WIA) 3> covers all risks of inability to work for employees under retirement age
who are unable to work and provides for both income protection and rehabilitation.’® The WIA

127 R. Holtmaat updated by T. Loenen, Country Report Non-discrimination Netherlands (European network of legal experts in
gender equality and non-discrimination 2018), available at <https://www.equalitylaw.eu/downloads/4756-the-netherlands-
country-report-non-discrimination-2018-pdf-2-38-mb>.

128 1bid. p. 30-31.

129 1bid. p. 48.

130 Translation provided by R. Holtmaat, Ibid. p. 47.

131 |bid. p. 48.

132 For a list of relevant legislation see, J. Smits, The Netherlands — ANED Country profile, available at <https://www.disability-
europe.net/country/netherlands>. For example, the Appropriate Education Act 2012 (passend onderwijs) ensures support for
students with disabilities in primary, secondary and vocational education.

133 E.g. General Exceptional Medical Expenses Act 1967 (AWBZ); Long Term Care Act 2016 (Wet Langdurige Zorg WLZ).

134 See J. Smits, ANED 2012 Task 4 - National Accessibility Report, available at <https://www.disability-
europe.net/country/netherlands>.

135 See at https://www.arboned.nl/en/compliance-law/wia.

136 |bid.

134




Anlage 9 - Internationale Expertise Delia Ferri

ACCESSIBILITY FOR WORKERS WITH DISABILITIES IN COMPANIES August 2019

distinguishes between two types of benefits: benefits for workers who are fully and permanently disabled
and benefits for workers who are partially and/or temporary disabled.’®” For the group of fully and
permanently disabled, disability benefits amount to 75% of the last earned wage.'*® The Full Invalidity
Benefit Regulation (Inkomensvoorziening volledig arbeidsongeschikten, IVA) provides an income for those
who are considered completely and permanently incapacitated for work or have no (or only a slight)
chance of recovery.’*®

Workers with less-severe impairments are expected to continue their employment with some adaptations
and receive wage subsidies.

Accessibility is mainly guaranteed by provisions included in sectorial legislation, which is often (e.g. in the
case of transport services) either EU legislation or implementation of EU directives. With regards to
accessibility of the built environment, Dutch law requires ‘services available to the public, buildings and
infrastructure to be designed and built in a disability-accessible way’, but there is no general legal
obligation to guarantee accessibility.1*® The ‘Building Code 2003’ provides for the requirement for new
buildings with a floor space of 400 square meters or more, to make at least one entrance and 40% of the
floor space accessible for people with disabilities and to provide at least one accessible toilet. The Social
Support Act 2015 (WMO)*! includes provisions related to the accessibility of local transport facilities and
adaptations to the building environment for people with disabilities.1*? In 2018, the government released
a plan to draw up guidelines for accessible building and renovation, which has been welcome by the
NIHR. 143

The CRPD in the Dutch Legal Framework

The Netherlands ratified the Convention on 13 July 2016. The CRPD is now part of the domestic legal
order and can be applied directly by domestic courts if the provision concerned is sufficiently clear and
precise. The Dutch government has not yet delivered its first report to the CRPD Committee.

The Netherlands Institute for Human Rights is the independent body responsible for monitoring the
implementation of the CRPD, and an advisory committee of persons with a disability is involved in the
monitoring process. The Ministry of Health, Welfare and Sport is the ministry responsible for the
implementation of the CRPD (focal point).

3.3. Relevant Provisions on Accessibility and Reasonable Accommodation in the Workplace
Accessibility

As mentioned above, Dutch law requires buildings and infrastructures open to the public (including
schools, health centres) to be designed and built in a disability-accessible way. This is for the benefit of
clients and customers, but may also favour workers with disabilities inside these institutions. The
Netherlands Institute for Human Rights (NIHR), reports that, in January 2018, ‘the Ministry of the Interior
and Kingdom Relations presented an action plan for the building sector to improve the accessibility of

137 See at <https://ec.europa.eu/social/main.jsp?catld=1122&Iangld=en&intPageld=4990>.

138 p, Koning and M. Lindeboom, ‘The Rise and Fall of Disability Insurance Enrolment in the Netherlands’ (2015) 29(2) Journal of
Economic Perspectives 151-172, available at
<https://openaccess.leidenuniv.nl/bitstream/handle/1887/38354/pk 2015 01.pdf?sequence=1>.

139 <https://ec.europa.eu/social/main.jsp?catld=1122&langld=en&intPageld=4990>

140 R, Holtmaat, Country Report Non-discrimination Netherlands, available at <https://www.equalitylaw.eu/downloads/3740-the-
netherlands-country-report-non-discrimination-2016-pdf-1-66-mb>, p. 50.

141 <https://www.government.nl/topics/care-and-support-at-home/social-support-act-wmo>.

142 |bid. On the predecessor of the WMO 2015 (i.e. Social Support Act 2006) see, J. Smits, ANED 2012 Task 4 - National Accessibility
Report, available at <https://www.disability-europe.net/country/netherlands>.

143 <https://www.mensenrechten.nl/nl/nieuws/nieuw-plan-voor-uitvoering-vn-verdrag-handicap-goede-stap-voorwaarts>.
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homes and buildings, which are open to the public’.** Similar initiative have been taken to improve
accessibility of transportation and websites.4>

As mentioned above, alongside the duty to provide a reasonable accommodation to employees, as of
January 2017, the DDA also stipulates a general duty on all those bound by the DDA (including
employers) to improve accessibility for people with disabilities (in addition to the duty to provide
reasonable accommodation in individual cases). Employers are obliged to ensure accessibility gradually
(geleidelijk) for people with disabilities.!¥” However, Dutch legislation includes a limit to this duty:
employers can invoke the disproportionate burden defence (as if in the case of reasonable
accommodation).4®

Reasonable Accommodation

Article 4 DDA prohibits discrimination in the context of employment, from recruitment to dismissal. The
reasonable accommodation obligation extends to public and private sector companies of any size.
However, the size of the company and the length of the employment relationship may influence the
assessment of whether the accommodation constitutes a ‘disproportionate burden’.

Holtmaat reports that a reasonable accommodation only needs to be given when the employee has
indicated his/her need to have such an accommodation.!* Employers are in fact prohibited from
requesting information about the physical and/or mental health condition of an applicant during the
selection procedure and of the worker. If employers are aware of the disability or chronic illness of one of
their employees, they are under a best efforts obligation (inspanningsverplichting) to ascertain whether
reasonable accommodations are needed.'® Having regard to the duty to provide reasonable
accommodation, this author also argues that the case law consistently affirms that ‘the effectiveness and
necessity of an accommodation must be determined using objective criteria. The opinion of the employee
is important but not decisive’.**! Thus, while an employer may be expected to consult the disabled person
in question and ask for his/her opinion, this is not a duty.

Assistive devices or support for work or education can be requested directly by persons with disabilities
in compliance with the Act on Reintegration of Labour-disabled 2005.152 Support can take the form of a
sign language interpreter. The maximum amount of sign language interpretation services to be provided
is set at 15% of working time. This provision is restricted to employees only.>3

144 NIHR, Submission to the Committee on the Rights of Persons with Disabilities - Concerning the initial report of the Netherlands,
available at <https://mensenrechten.nl/nl/publicatie/38664>.

145 bid.

146 This amendment was passed in 2016 following the ratification of the CRPD, but its entry into force was

postponed to 1 January 2017 (https://zoek.officielebekendmakingen.nl/stb-2016-215.html)

147 R.  Holtmaat wupdated by T. Loenen, Country Report Non-discrimination  Netherlands 2018,
https://www.equalitylaw.eu/downloads/4756-the-netherlands-country-report-non-discrimination-2018-pdf-2-38-mb. This duty
was implemented by virtue of a Decree: Decree General accessibility for persons with a disability or chronic illness (Besluit
algemene toegankelijkheid voor personen met een handicap of chronische ziekte) of 7 June 2017, Staatsblad 2017, 256 of 20 June
2017

148 | bid.

149 R, Holtmaat, Country Report Non-discrimination Netherlands, available at <https://www.equalitylaw.eu/downloads/3740-the-
netherlands-country-report-non-discrimination-2016-pdf-1-66-mb>.

150 |bid.

151 |bid.

152 ), Smits, ANED Country report on Social Protection and Article 28 (2016), available at <https://www.disability-
europe.net/country/netherlands>.

153 |bid.
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An employer can request a subsidy for adaptations to the workplace once his/her employee has been in
employment for at least 6 months.'> Portable adaptations, such as an adapted desk or chair, beyond the
usual equipment expected to be provided by an employer, must be purchased by the employee, who can
request a subsidy from the UWV (Benefits Provision Office). Personal assistance in the form of a job coach
is also possible.’®

3.4. Overview of Dutch Policies on Inclusion of Persons with Disabilities in the Workplace

Dutch policies on inclusion in the workplace encompass financial incentives to work, subsidies to
employers to hire disabled employees, and vocational training and reintegration in work programmes.

The Return to Work Scheme for the Partially Disabled (Regeling Werkhervatting Gedeeltelijk
Arbeidsgehandicapten, WGA) helps people with disabilities to return to work. A WGA beneficiary can
apply for support at the workplace, adapted transport (when travel to work is difficult because of illness
or disability, financial compensation for an adjustment to transport means or travel expenses can be
provided), reimbursement for childcare and job coach.>® Dutch policies also aim at reducing the number
of adults receiving disability benefits.>” According to the WGA, three kinds of WGA benefits are provided,
and they may be pay-related, pay-supplementary or follow-up benefits.'>8

Reintegration services for disability benefit recipients were also enhanced recently, with a move to more
individually-tailored packages of work placements, either purchased by the benefits agency from the
private sector (‘Trajectories’) or designed by the individuals themselves given a budget from the benefits
agency (‘Individual Reintegration Plans’).'® The Employee Insurance Agency (Uitvoeringsinstituut
Werknemersverzekeringen, UWV), an autonomous administrative authority (ZBO) commissioned by the
Ministry of Social Affairs and Employment (SZW), is responsible for implementing the employee insurance
schemes (unemployment, illness, incapacity for work).16°

Sheltered employment is a common form of employment in the Netherlands for people with
disabilities.’®! Sheltered employment is usually financed by the government and managed by the
municipalities.

154 J, Schoonheim and J. Smits, Report on the Employment of Disabled People in European Countries-The Netherlands, available at
<https://www.disability-europe.net/downloads/487-nl-employment-report>.

155 |bid. Job coaching will be provided for usually three years and the cost per job coach is a maximum in the first year of 75 euro
per hour and 6800 euro in total (equalling 90 hours of job coaching in the first year). In the second and third year the maximum
is lower, at 1400 euro a year or 18.6 hours a year of job coaching (see, J. Smits, ANED Country report on Social Protection and
Article 28 (2016), available at <https://www.disability-europe.net/country/netherlands>).

156 <http://ec.europa.eu/social/BlobServlet?docld=15286&Ilangld=en>.

157 J. Schoonheim and J. Smits, Report on the employment of disabled people in European countries-The Netherlands (2009),
available at <https://www.disability-europe.net/downloads/487-nl-employment-report>.

158 The disability system in the Netherlands contains both a social insurance program that protects workers against lost labor
earnings (WAO/WIA) and a program that provides a social assistance minimum income for disabled adults with little or no work
history (Wajong); moreover, separate social minimum scheme for the disabled self-employed (WAZ) was closed to new entrants
from 2004. D. McVicar, R. Wilkins, N. R. Ziebarth ‘Four decades of disability benefit policies and the rise and fall of disability
recipiency rates in five OECD countries’ (2016), available at
<https://www.human.cornell.edu/sites/default/files/PAM/people/nrz2/The-rise-and-fall-of-disability-recipiency-rates-in-five-
OECD-countries_v11-clean.pdf>

159 D. McVicar, R. Wilkins, N. R. Ziebarth ‘Four decades of disability benefit policies and the rise and fall of disability recipiency
rates in five OECD countries’ (2016), available at <https://www.human.cornell.edu/sites/default/files/PAM/people/nrz2/The-
rise-and-fall-of-disability-recipiency-rates-in-five-OECD-countries_v11-clean.pdf>

160 <https://www.uwv.nl/overuwv/english/about-us-executive-board-organization/detail/about-us>

J. Schoonheim and J. Smits, Report on the employment of disabled people in European countries-The Netherlands (2009), available
at <https://www.disability-europe.net/downloads/487-nl-employment-report>.
s-for-People-with-Disabilities-in-The-Netherlands1.pdf.>.

36

137



Anlage 9 - Internationale Expertise Delia Ferri

ACCESSIBILITY FOR WORKERS WITH DISABILITIES IN COMPANIES August 2019

In 2013, the government concluded an agreement with organizations of employers and trade unions to
encourage the hiring of persons with disabilities through a quota system (sociaal akkoord van 11 april
2013).2%2 The government envisaged the creation of 125,000 jobs for people with disabilities by 2026,
25,000 of which will be jobs in the public sector (banenafspraak). Every year employers have to provide a
certain number of jobs for people with disabilities. In 2017, private employers met the agreed quota of
employee with disabilities, while the public sector did not. The Cabinet has decided to set the quota
system for the public sector for 2018 to 1.93%.1% In September 2018, the Dutch government announced
the introduction of new measures with the aim to enhance the participation of people with disabilities in
the labour market.!®

3.5. Implementation and Enforcement of Accessibility and Reasonable Accommodation Provisions

Despite the existence of legislation and relevant policy instruments, the NIHR many people with
disabilities still experience discrimination in the workplace.'®® Furthermore, it appears from qualitative
studies that the procedure for requesting an accommodation or a specific facility to enhance accessibility
is sometimes complicated and long.’®® Holtmaat reports that the NIHR dealt with eight cases on
reasonable accommodation in employment and occupation in 2014. In six of these cases the NIHR found
that the norm was violated.'®” This author also observes a similar trend in 2015. Some recent cases related
to discrimination on the grounds of disability in employment context can be found on the NIHR website,
and several of them relate to the failure to provide reasonable adjustments.!®® Thus, despite the existence
of a relatively advanced legislative framework in the Netherlands, the duty to provide reasonable
accommodation has not yet been fully implemented.®

162 <https://www.rijksoverheid.nl/onderwerpen/werken-met-arbeidsbeperking/meer-banen-mensen-arbeidsbeperking>.

163 Kennisdocument Wet banenafspraak en quotum arbeidsbeperkten (voorjaar 2018), available at
<https://www.rijksoverheid.nl/onderwerpen/werken-met-
arbeidsbeperking/documenten/publicaties/2015/03/06/kennisdocument>.

164 NIHR, Submission to the Committee on the Rights of Persons with Disabilities - Concerning the initial report of the Netherlands,
p. 22, available at https://mensenrechten.nl/nl/publicatie/38664

165 VN-verdrag handicap in Nederland 2017, p. 24, available at <http://www.platformgehandicaptenleiden.nl/wp-
content/uploads/2017/12/Rapportage-VN-verdrag-handicap-in-Nederland-2017.pdf>.

166 VN-verdrag handicap in Nederland 2017, p. 24, available at <http://www.platformgehandicaptenleiden.nl/wp-
content/uploads/2017/12/Rapportage-VN-verdrag-handicap-in-Nederland-2017.pdf>.

167 R. Holtmaat, Country Report Non-discrimination Netherlands, p. 50, available at
<https://www.equalitylaw.eu/downloads/3740-the-netherlands-country-report-non-discrimination-2016-pdf-1-66-mb>.

168 http://www.wervingenselectiegids.nl/discriminatie-thema-s/handicap-en-chronische-ziekte. See e.g. Judgment number
2013-47 (https://www.mensenrechten.nl/nl/oordeel/2013-47).

169 | pid.
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4. Finland
4.1. Factual Background

In 2011, Statistics Finland reported that 18% of people 20—64 years old have an impairment which
disadvantages them when seeking employment or actively participating in the workforce.'’® According to
the data jointly released by Statistics Finland and the Ministry of Employment and the Economy, in 2014,
there were 333,974 employed people with partial work incapacity, which is 58.4% of all 571,860 people
with partial work incapacity.'’! Data show that the employment opportunities of persons with disabilities
in Finland are more limited when compared to the opportunities for non-disabled people: 53.8% of
persons with disabilities are employed, while 74.7% of non-disabled people are employed. Persons with
moderate disabilities have better employment opportunities compared to persons with severe
disabilities. In particular, data show that 59.2% of persons with moderate disabilities are employed, while
30.2% of persons with severe disabilities are employed.?”? Finnish persons with disabilities have less
employment opportunities at younger ages (16-24 and 25-34), but better employment opportunities at
older ages.'’

4.2. The Rights of Persons with Disabilities in Finland: Introductory Remarks
The Relevant Legal Framework in a Nutshell

The Finnish legal framework includes, in various acts, a neat prohibition of discrimination on the grounds
of disability.

Section 6 of the Constitution of Finland'’* provides for equality before the law and explicitly prohibits
discrimination on a number of grounds, including disability. The constitutional prohibition of
discrimination may be directly invoked in courts, and legislation must be interpreted in accordance with
it.)’> According to Hiltunen, this provision has been applied primarily in situations involving the use of
public power, but it may also be applied to relationships between private parties.}’® The constitutional
guarantee of non-discrimination is supplemented by provisions ensuring substantive equality. For the
purpose of this analysis, it is worth mentioning Section 19(2) on the right to social security. The latter
provision states that ‘[e]veryone shall be guaranteed by an Act the right to basic subsistence in the event
of unemployment, iliness, and disability and during old age as well as at the birth of a child or the loss of
a provider’.

The new Non-Discrimination Act 1325/2014 (Yhdenvertaisuuslaki), which entered into force on 1 January
2015, is the main instrument transposing the EU directives on equal treatment (including the Employment
Equality Directive)?”” into national law.?”® This Non-Discrimination Act, whilst implementing the EU

170 K. Valkama, H. Katsui and T. Kroger, European Semester 2017/2018 country fiche on disability —Finland, available at

<https://www.disability-europe.net/country/finland>. Other data can be found at
<https://www.stat.fi/til/tyti/2016/13/tyti 2016 13 2017-04-12 kat 004 en.html>.

171 |bid.

172 | pid.

173 |bid.

174 <https://www.finlex.fi/en/laki/kaannokset/1999/en19990731.pdf>.

175 R. Hiltunen, Country Report Non-discrimination- Finland, p. 5, available at <https://www.equalitylaw.eu/downloads/4425-
finland-country-report-non-discrimination-2017-pdf-1-57-mb>.

176 |bid.

177 Council Directive 2000/78/EC of 27 November 2000, Establishing a General Framework for Equal Treatment in Employment
and Occupation, OJ L 303 2.12.2000, p. 16.

178 The current Non-Discrimination Act repealed the prior Non-Discrimination Act, which was in force from 2004 to 2014. The
English text of the Non-Discrimination Act 2014 can be found at
<https://www.finlex.fi/en/laki/kaannokset/2014/en20141325.pdf>.
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directives on equal treatment, goes beyond the minimum requirements set forth in them.'”® The act
applies to all public and private activities (excluding private life, family life and the practice of religion):
these include all activity of public authorities, education, provision of goods and services and
employment.1®

Section 8 of the Non-Discrimination Act lists the grounds of discrimination, including state of health and
disability, but does not define them. Hiltun highlights that there is no univocal definition of disability in
Finnish legislation and that the original Government proposal (Hallituksen esitys yhdenvertaisuuslaiksi
19/2014) referred to the concept of disability envisaged in the CRPD.!®! |n addition, the Government
proposal also referred to the CJEU decision in the Ring and Werge case and explained that an illness
combined with long-lasting effects preventing participation in employment can be considered a
‘disability’ 182

As it will be further discussed in Section 3.3., the Non-Discrimination Act includes a duty to provide
reasonable accommodation to ensure that persons with disabilities have equal access to employment, to
education as well as goods and services. Failure to meet the duty of reasonable accommodation is defined
as discrimination in the Non-Discrimination Act (Section 8(2) of the Act).

As regards to employment, compliance by employers with the Non-Discrimination Act is ensured by the
Occupational Health and Safety Authority (OHSA).'®2 The OHSA ensures that working conditions are as
healthy and safe as possible, preventing disability.!®* It also ensures that the employers act in compliance
with employment legislation. It can receive communications from employees and conduct inspections in
companies.’® If the OHSA considers that there are grounds to suspect that a discrimination occurred, it
must report the case to a public prosecutor. Discrimination is an offence punishable under the Penal Code,
which includes two provisions on discrimination.'® The first concerns discrimination, inter alia, in the
provision of services, while the second covers discrimination in the field of employment.

Several other national laws protect the rights of persons with disabilities and/or contain specific provisions
concerning disability, including welfare legislation that provides for benefits and care for persons with
disabilities.’® The Act of Vocational Rehabilitation (Act 189/2001) and the Social Welfare Act (Act
710/1982) include provisions aimed at supporting persons with disabilities to get jobs.!® Accessibility is

179 R. Hiltunen, Country Report Non-discrimination- Finland, p. 6, available at <https://www.equalitylaw.eu/downloads/4425-
finland-country-report-non-discrimination-2017-pdf-1-57-mb>.

180 The Non-Discrimination Ombudsman (Act on the Non-Discrimination Ombudsman, 1326/2014 -Laki
yhdenvertaisuusvaltuutetusta) can hear complaints on the violation of the Non-Discrimination Act and can conduct conciliation
proceedings. Decisions of the Ombudsman are not legally binding. The National Non-Discrimination and Equality Tribunal (Act on
the Non-Discrimination and Equality Tribunal 1327/2014 - Laki yhdenvertaisuus- ja tasa-arvolautakunnasta) has jurisdiction over
complaints on discrimination outside the field of employment and can prohibit the continuation of the discriminatory conduct
181 |bid. p. 29.

182 |bid. p. 29.

183 R, Hiltunen, Country Report Non-discrimination- Finland, p. 8, available at <https://www.equalitylaw.eu/downloads/4425-
finland-country-report-non-discrimination-2017-pdf-1-57-mb>.

184 The website of the authority is <http://www.tyosuojelu.fi/web/en>.

185 R. Hiltunen, Country Report Non-discrimination- Finland, pp. 8-9, available at
<https://www.equalitylaw.eu/downloads/4425-finland-country-report-non-discrimination-2017-pdf-1-57-mb>.

186 R, Hiltunen, Country Report Non-discrimination- Finland, p. 6, available at <https://www.equalitylaw.eu/downloads/4425-
finland-country-report-non-discrimination-2017-pdf-1-57-mb>.

187 L egislation with regard to persons with disabilities includes: the Social Welfare Act, the Health care Act, the Act of the Status
and Rights of the Social Welfare Clients, the Act on the Status and Rights of the Patient, the Act on Services and Support for the
Disabled, the Special Care Act for Persons with Intellectual Disabilities and
the Act of Interpretation Services for Persons with Disabilities.

188 A, Teittinen, Report on the employment of disabled people in European countries (2011), available at <https://www.disability-
europe.net/downloads/383-fi-employment-report>.
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mainly guaranteed by the Non-Discrimination Act and by provisions included in sectorial legislation,®

which is often (e.g. in the case of transport services) either EU legislation or domestic legislation
implementing EU directives. Accessibility of the built environment is guaranteed by the Land Use and
Building Act.’®® This Act requires services available to the public, buildings and infrastructures, including
new private buildings to be used as workplaces, to be designed and built in a disability-accessible way.
Section 117(3) of the Land Use and Building Act affirms that ‘a building must conform with its purpose [...]
and also be suitable for people whose capacity to move or function is limited’.’®? Accessibility provisions
are also included in various pieces of legislation.!

The CRPD in the Finnish Legal Framework

Finland ratified the CRPD and its Optional Protocol on 11 May 2016.2% The Finnish government has not
yet delivered its first report to the CRPD Committee.

The responsibilities of the Ministry of Social Affairs and Health (focal point appointed in compliance with
Article 33 CRPD) include the implementation of the CRPD, including preparatory work on legislation,
various reports, provision of information relating to the Convention, information-gathering and
application of statistics.® The Parliamentary Ombudsman together with the Human Rights Centre serve
as an independent national mechanism tasked to promote, protect and monitor the implementation of
the CRPD.'%®

4.3. Relevant Provisions on Accessibility and Reasonable Accommodation in the Workplace
Accessibility

As noted above and as highlighted by Heinonen and Teittinen,'*® there is no specific law dealing with
accessibility for persons with disabilities. However, accessibility obligations for buildings and services are
included in the Land Use and Building Act and related Decree.’” The latter requires that all new services
available to the public and new buildings and infrastructure must be accessible.’®® Hiltunen, in a recent
report, affirms that while accommodation measures are distinct from the requirements of the Land Use
and Building Act, the Non-Discrimination and Equality Tribunal, in a topical decision (concerning the

189 p, Heinonen and A. Teittinen, ANED 2012 Task 4 - National Accessibility Report (2012), available at <https://www.disability-
europe.net/downloads/383-fi-employment-report>.

190 R, Hiltunen, Template for Thematic Report on Reasonable Accommodation and Accessibility Obligations in Employment (2015).
91 Jand Use and Building Act (Maankdytté- ja rakennuslaki 132/1999), Section 117(3) available at
<https://www.finlex.fi/en/laki/kaannokset/1999/en19990132.pdf>. See also: Decree on accessible building (2005) and Decree
on housing design (2005).

192 F g, Information society code (917/2014) available only in Finnish and Swedish at
<http://www.finlex.fi/fi/laki/kaannokset/2014/en20140917.pdf>.

193 On the ratification process see the report available at <https://www.equalitylaw.eu/downloads/3835-finland-finland-ratifies-
the-convention-on-the-rights-of-persons-with-disabilities-and-its-optional-protocol-pdf-60-kb>.

194 <https://www.humanrightscentre.fi/rights-of-persons-with-disabilit/national-monitoring-and-implemen/>.

195 <https://www.oikeusasiamies.fi/en GB/web/guest/the-rights-of-persons-with-disabilities>

1% p, Heinonen and A. Teittinen, ANED 2012 Task 4 - National Accessibility Report (2012), available at <https://www.disability-
europe.net/downloads/383-fi-employment-report>.

197 Maankaytté- ja rakennuslaki (132/1999)], Section 117(3), Land Use and Building Decree [Maankéayttd- ja rakennusasetus
(895/1999)], Section 53 cited in R. Hiltunen, Country  report  Non-discrimination Finland 2018,
https://www.equalitylaw.eu/downloads/4746-finland-country-report-non-discrimination-2018-pdf-2-04-mb

198 | bid.
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provision of services), found that failure to comply with the Land Use and Building Act, by using a
wheelchair-accessible toilet as storage space, constituted a discrimination.®®

Accessibility of the workplace is mainly guaranteed by Section 7(1) and (2) of the Non-Discrimination Act
which provides for the duty of the employer to promote equality. The provision does not explicitly
mention accessibility. However, it states that:

‘(1) The employer must assess the realisation of equality in the workplace and, taking into account
the needs of the workplace, develop the working conditions as well as the methods complied with
in the selection of personnel and in making decisions concerning the personnel. These measures
shall be effective, expedient and proportionate, taking into account the operating environment,
resources and other circumstances.

(2) An employer who regularly employs at least 30 persons must have a plan for the necessary
measures for the promotion of equality. These measures and their effectiveness must be

discussed with the personnel or their representatives’ >

The content and extent of the equality plan are determined by the employer.2’ The plan, however, must
list the concrete actions required in the workplace for achieving equality. All employers with more than
30 employees must adopt an equality plan by the end of 2016. The ministry has published a tool for the
assessment of equality,?%? to guide and support employers in meeting the requirements and obligations
of the Non-discrimination act. Since accessibility reviews may form part of an equality assessment, the
Finnish government highlights that employers must refer to guidelines and other material published by
DPOs that may help them to make their workplace accessible.?®

Alongside the general equality obligation laid out in the Non-Discrimination Act, Section 12(2) of the 2002
Occupational Safety and Health Act’® concerning the design of the working environment requires
employers to take into consideration needs of employees with disabilities when designing working
environments and working premises, or production methods as well as work equipment and other
devices. Section 24 of the same act also requires that:

‘[t]he structures of a workstation and the work equipment used at work shall be chosen, designed
and placed in an ergonomically appropriate way taking the nature of the work and the
employee’s capacities into consideration. As far as possible, the structures shall be adjustable
and allow for flexible arrangement and have such operating qualities that the work can be done
without causing a harmful or hazardous load on the employee’s health’.
Reasonable Accommodation
In Finland, the duty to provide reasonable accommodation for people with disabilities in employment and
occupation is provided by Section 15 of the Non-Discrimination Act.
Section 15(1) states that public and private employers (and those providing education or other services)
must provide reasonable accommodation in order ‘to realise equality of persons with disabilities’, and in
particular ‘to manage their work tasks and to advance their career’. Section 4 of the Act includes a wide
definition of employer encompassing the private and public sectors.

199 Non-Discrimination and Equality Tribunal decision 60/2015, 31.03.2016 cited in R. Hiltunen, Country report Non-discrimination
Finland 2018, https://www.equalitylaw.eu/downloads/4746-finland-country-report-non-discrimination-2018-pdf-2-04-mb at p.
39 ft. 75.

200 The full text of the provision is available at <https://www.finlex.fi/en/laki/kaannokset/2014/en20141325.pdf>.

201 <http://www.tyosuojelu.fi/web/en/employment-relationship/non-discrimination>.

202 <http://yhdenvertaisuus.finlex.fi/en/>.

203 <http://yhdenvertaisuus.finlex.fi/en/yhdenvertaisuuden-arviointi/miten-arvioidaan/>.

204 Occupational Safety and Health Act 738/2002 (Tyoturvallisuuslaki) available at
<https://www.finlex.fi/en/laki/kaannokset/2002/en20020738 20060053.pdf>.
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Accommodations may consist of modifications of the physical environment, assistive devices, or working
arrangements (adjustment of work organisation, working hours, or use of an assistant).?®® The
Government Decree on Public Employment and Enterprise Service (916/2012) gives the employer the
right to apply for a benefit for adjusting the workplace or the working conditions.?% It also worth noting
that assistive devices (e.g. wheelchairs) or devices for medical rehabilitation used regularly (in and outside
the workplace) by a person with a disability can be given by municipalities. Municipalities can provide a
voucher for a disabled person, which he/she can use for purchasing devices for aid.2%”

The Government Proposal for the Act (Hallituksen esitys yhdenvertaisuuslaiksi 19/2014) explains that ‘the
need for reasonable accommodation usually appears in practice when a person with disabilities or e.g.
her/his assistant requires if she/he considers it is needed’.2 There is no obligation on the employer to
investigate whether a reasonable accommodation is required.

Section 15(2) states that:

‘...in assessing the reasonableness of the adjustments, attention shall also be devoted, in addition
to the needs of the person with disabilities, to the size, financial position, nature and extent of
the operations of an actor, referred to in subsection 1, as well as the estimated costs of the
adjustments and the support available for the adjustments.

According to Section 15(3) the employer must provide a written report on its procedures to a person with
disability who considers that they have been discriminated against as a result of the denial of reasonable
accommodation.

4.4, Overview of Finnish Policies on Inclusion of Persons with Disabilities in the Workplace

In Finland, the Ministry of Social Affairs and Health is responsible for the coordination of disability policies,
whose implementation is however in the responsibility of all public authorities. Under the responsibility
of this Ministry, the National Institute for Health and Welfare (THL)*® promotes research and
development on the independent living of people with disabilities and barrier-free planning, as well as on
various services, such as personal assistant, housing, and assistive devices. It also gathers statistical data
on disability issues.

The main disability policy programme was Finland's Disability Policy Programme 2010-2015.2° The main
aim of the programme was that of promoting equality for persons with disabilities. The measures included
in the programme covered 14 different sectors: independent living, social inclusion and participation, built
environment, transport, education and training, employment, health and rehabilitation, social security,
legal protection, safety and personal integrity, culture and free-time, discrimination, disability data,
taxation and international activities. The main targets for employment included the removal of barriers
to access and retain employment by way of ‘individual vocational guidance and advice, subsidised

205 <http://www.tyosuojelu.fi/web/en/employment-relationship/non-discrimination>.

206 Government Decree on Public Employment and Enterprise Service (916/2012), available at
<http://www.finlex.fi/fi/laki/ajantasa/2012/20120916>.

207 Ministry of Health and Social Affairs (1363/2011). See J-P. Lauronen and S. Vehmas, ANED Country report on Social Protection
and Article 28 —Finland, available at <https://www.disability-europe.net/>.

208 Government Proposal on Non-Discrimination Act 19/2014[Hallituksen esitys yhdenvertaisuuslaiksi 19/2014 vp], available at
<http://www.finlex.fi/fi/esitykset/he/2014/20140019> cited in R. Hiltunen, Template for Thematic Report on Reasonable
Accommodation and Accessibility Obligations in Employment 2015 (2015).

209 National Institute for Health and Welfare (THL) official website available at <https://thl.fi/en/web/thlfi-en>

210 The programme is available <https://julkaisut.valtioneuvosto.fi/bitstream/handle/10024/73337/URN%3ANBN%3Afi-
fe201504224874.pdf?sequence=1>. The final report on the programme is available in Finnish: Suomen vammaispoliittinen
ohjelman VAMPO 201 - 2015 loppuraportti (Final report of the Finland’s Disability Policy Programme). Sosiaali- ja
terveysministerié. <http://urn.fi/URN:ISBN:978-952-00-3706-2>. See also the replies to the Special Rapporteur on Disability,
available at <https://www.ohchr.org/EN/Issues/Disability/SRDisabilities/Pages/SocialProtection.aspx#replies>.
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employment and strengthening the co-operation between the employment and education administrative
sectors as well as in general providing active support to young persons in particular so that they can find
a place in the working life’. Among the measures envisaged, the programme included that of ‘support to
the employer of persons with disabilities for the realisation of necessary measures of reasonable
accommodation in order to facilitate the working’. In this respect, as mentioned above, public subsidies
for arranging working conditions are available to employers to support changes in the working
environment.?!! The subsidy for arranging working conditions or acquiring new equipment is up to a
maximum of 4000 euros.?? The need for the benefit is assessed by having regard to the impairment of
the employee and the economic status of the employer.??

Further to the disability programme 2010-2015, the current government has launched a key program to
improve the employment of the persons with partial working capacity in 2016-2018.2!* The budget is 15
million euros. In addition, encouraging and promoting career opportunities for people with partial work
abilities is one of the key objectives of the Government’s strategic programme for 2015-2018.2%°

4.5. Implementation and Enforcement of Accessibility and Reasonable Accommodation Provisions

Hiltunen reports that there have been several decisions by the Non-Discrimination and Equality Tribunal
on reasonable accommodation duties outside the employment field.?*® Interestingly, the Tribunal
affirmed that that the duty to provide reasonable accommodation cannot be avoided by referring to the
need to comply with a different piece of legislation.?” However, Hiltunen also suggests that the practical
implementation of the duty to provide reasonable accommodation (in general and in the wokplace) is not
well documented.?® Case law on breaches of the duty is limited, partly because the body supervising the
duty of reasonable accommodation, the Occupational Safety and Health Authority, and trade unions
representing the workers do not publish detailed information on discrimination. Among the scant case
law available, a decision of the Rovaniemi Appeal Court?'® held that failing to reinstate a visually impaired
teacher after her return from maternity leave constituted a discrimination on the basis of disability and
awarded the teacher compensation. The employer (City of Oulu) claimed that the teacher no longer had
the ability to work in the school, since her task would have been to teach a special class for severely
disabled children and, because of her limited eyesight, she could not observe the behaviour and health of

211 R, Hiltunen, Template for Thematic Report on Reasonable Accommodation and Accessibility Obligations in Employment (2015).
212 |bjid.

23 The Employment Office (TE): Work place adaptation benefit, available at  <http://www.te-
palvelut.fi/te/fi/tyonantajalle/loyda tyontekija/tukea rekrytointiin/tyoolosuhteiden jarjestelytuki/index.html>.

214 Reply of Finland to the OHCHR Special Rapporteur's request for information on the rights of persons with disabilities 20th May
2016, available at <https://www.ohchr.org/EN/Issues/Disability/SRDisabilities/Pages/SocialProtection.aspx#replies>.
<https://www.ohchr.org/Documents/Issues/Disability/SocialProtection/States/MS Finland ENG.doc>.

215 Finland — a land of solutions. Strategic Programme of Prime Minister Juha Sipild’s Government (2015), available at
<http://valtioneuvosto.fi/en/sipila/government-programme>. See also A. Polvinen at al., “‘Working while on a disability pension
in Finland: Association of diagnosis and financial factors to employment’ (2018) Scandinavian Journal of Public Health Vol 46,
Issue 19, pp. 74 — 81, https://doi.org/10.1177/140349481773846.

216 R, Hiltunen, Country Report Non-discrimination- Finland, p. 37, available at <https://www.equalitylaw.eu/downloads/4425-
finland-country-report-non-discrimination-2017-pdf-1-57-mb>.

217 |bid. Some of the decisions are available at <https://www.equalitylaw.eu/country/finland>.

218 Eyropean Commission, European Network of legal experts in gender equality and non-discrimination. Country Report on Non-
Discrimination, Finland 2018, available at <https://www.equalitylaw.eu/downloads/4746-finland-country-report-non-
discrimination-2018-pdf-2-04-mb>

219 Rovaniemi Appeal Court, 23.10.2014, 483/23.10.2014, S13/536.
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the children. The Court noted that the employer had not made any attempt to provide reasonable
accommodation and considered this entailed a discrimination under the Non-Discrimination Act.??°

220 European Commission, European Network of legal experts in gender equality and non-discrimination. Country Report on Non-
Discrimination, Finland 2018, available at https://www.equalitylaw.eu/downloads/4746-finland-country-report-non-
discrimination-2018-pdf-2-04-mb.
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5. France
5.1. Factual Background

On the basis of EU Statistics on Income and Living Conditions 2016 (version of March 2018), persons with
disabilities in France amount to 25.7% of the total population.??! The employment rate of persons with
disabilities is 56.3% (compared to 74.2% of persons without disabilities), and is above the EU average,
which is 48.1%.%% Since 2008, the employment rate of disabled people has grown almost continuously,
except for the years 2014-2015, in which it decreased of about 2%.?2 However, a gender gap remains.?**

5.2. The Rights of Persons with Disabilities in France: Introductory Remarks
The Relevant Legal Framework in a Nutshell

The French Constitution includes equality as one of the principles upon which the French Republic is
founded, in particular in the preamble and in Article 1.22° These constitutional provisions, however, do not
explicitly mention disability as a ground upon which discrimination is prohibited.

The first act on the rights of persons with disabilities was Law of 23 November 1957.22° This law included
a definition of ‘disabled worker’as ‘any person whose prospects of obtaining or keeping a job are reduced
as a result of insufficient or reduced mental or physical capacities’. 2’ A more comprehensive piece of
legislation concerning rights of persons with disabilities was adopted in 1975: the Disability Orientation
Act.?? This act, which adopted a welfare approach,??° set the basis to ensure guarantee accessibility for
persons with disabilities.?®° Currently, for the purposes of this report, the two most relevant French pieces
of legislation are the Law of 10 July 1987 and Law of 11 February 2005.

221 ANED European Semester 2018/2019 country fiche on disability, France, report prepared by C. Nicolas and S. Ebersold, p. 8,
available at <https://www.disability-europe.net/country/france>

222 ANED European Semester 2018/2019 country fiche on disability, France, report, supra, p. 25-31.

223 |bjd.; see also State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para.
262.

224 The employment rate of women with disabilities (54.2%) is slightly lower than the one of men with disabilities (58.8%). See
ANED European Semester 2018/2019 country fiche on disability, France, report, supra, p. 8.

225 Constitution of October 4, 1958, preamble, Articles 1, 2, 72 (3), available at <https://www.conseil-
constitutionnel.fr/sites/default/files/as/root/bank _mm/anglais/constiution anglais oct2009.pdf>

226 | 0j n° 57-1223 du 23 novembre 1957 sur le reclassement professionnel des travailleurs handicapés, available only in French at
<https://www.unea.fr/sites/default/files/loi 571223 du_ 23 novembre 1957 sur le reclassement professionnel des travaill
eurs_handicapes 0.pdf>.

227 p, Thornton, ‘Employment Quotas, Levies and National Rehabilitation Funds for Persons With Disabilities: Pointers for Policy
and Practice’ (1998) Cornell University, Gladnet Collection, p. 12, available at <https://ilo.org/wcmsp5/groups/public/---
ed _emp/---ifp_skills/documents/publication/wcms 106625.pdf>

228 | oj n° 75-534 du 30 juin 1975 d'orientation en faveur des personnes handicapées, version consolidée au 13 juin 2019 available
only in French at <https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000000333976>

229 p_ Thornton, ‘Employment Quotas, Levies and National Rehabilitation Funds for Persons with Disabilities: Pointers for Policy
and Practice’ (1998), supra, p. 13.

230 M. Calvez, ‘The 2005 Disability Policy in France. An opportunity for the development of disabilities studies’ (2010) Third
European meeting of EHESP School of Public Health ‘Limitations disability and dependency: how to measure how to train?
European developments in public health. Disabilities health, society’ Round table 2: ‘Research and training: the future of research
in disability’, November 2010, Amsterdam, Netherlands, available at <https://halshs.archives-ouvertes.fr/halshs-

00535890/document>.
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Law of 10 July 19877 includes various provisions on vocational integration and employment of persons
with disabilities.?®? It also provides for employment quota for disabled persons, and establishes that 6%
of the total personnel (when the staff includes a minimum of 20 employees)?3, both in public and private
sector, must be persons with disabilities. In order to fulfil the quota, employers can hire people with
disabilities (direct hire), or subcontract workers from the sheltered workplaces (indirect hire), or paying a
contribution fee to AGEFIPH (Association de gestion du fonds pour linsertion professionnelle des
personnes handicapées - Fund for professional inclusion of people with disabilities).?*

This law initially established that the beneficiaries of the quota were those disabled workers registered
by COTOREP%> (Commission Technique d'Orientation et de Reclassement Professionnel - a special
administrative structure), which is now the Commission des droits et de I'autonomie des personnes
handicapées (CDAPH). Currently the beneficiaries of the quota (and of measures of occupational
integration) are indicated in Article L5212-13 of Labour Code (Code du Travail) and include those
registered with the CDAPH, and other categories of persons recognised having a disability.?*® Article 5213-
1 of the Labour Code provides a definition of ‘disabled worker’ as:

‘any person whose abilities to obtain or retain a job is actually diminished as a result of the
alteration of one or several physical, sensory, mental or psychological functions.’’

The recent Decree No. 2018-850 of October 5, 2018% streamlines and improves the procedure to be
recognised as workers with disabilities. Inter alia, it provides for the automatic issuing of a certificate
related to the disability for victims of work accidents or occupational diseases, invalidity pensioners, as
well as for holders of an allowance or disability pension. The Law No. 2018-771 of September 5, 2018%*°
‘for the freedom to choose one's professional future’ reforms the obligation of employment of disabled
workers/quota system and will enter into force from 1 January 2020. In particular, while the employment
quota will stillamount to 6% of the company's workforce, the calculation method will change from January
1, 2020.24

The Law No. 2005-102 of 11 February 2005 on Equal Opportunities and the Integration of Disabled
Persons?*! concerns equal rights, equal opportunities, participation and citizenship of people with
disabilities, and applies to all fields including employment. It has the main aim to promote the right of free
choice of life of persons with disabilities and defines the term ‘disability’ by connecting (albeit quite

231 | oj no 87-517 du 10 juillet 1987 en faveur de I'emploi des travailleurs handicapés [SL 1987 - Fr. 2], available only in French at
<https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000000512481>.

232 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 9. See also P.
Thornton, ‘Employment Quotas, Levies and National Rehabilitation Funds for Persons With Disabilities: Pointers for Policy and
Practice’ (1998), supra, p. 12, 14.

233 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 82.

234 See at <https://private.disabilityin.org/global/france/>.

235 <https://informations.handicap.fr/a-description-cotorep-2293.php>.

236 <https://travail-emploi.gouv.fr/emploi/emploi-et-handicap/oeth>.

237 Article 5213-1 of the Code du Travail: ‘Est considérée comme travailleur handicapé toute personne dont les possibilités d'obtenir
ou de conserver un emploi sont effectivement réduites par suite de I'altération d'une ou plusieurs fonctions physique, sensorielle,
mentale ou psychique’.

238 See at
<https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000037469492&categorieLien=id#JORFARTI000037469499
>,

239 <https://travail-emploi.gouv.fr/emploi/emploi-et-handicap/Article/obligation-d-emploi-des-travailleurs-handicapes-ce-qui-
change-en-2020>.

240 <https://travail-emploi.gouv.fr/IMG/pdf/obligation _emploi th.pdf>.

241 | oj n° 2005-102 du 11 février 2005 pour I'égalité des droits et des chances, la participation et la citoyenneté des personnes
handicapées, version consolidée au 13 Juin 2019, available only in French at
<https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=)JORFTEXT000000809647&nbsp%3B>.
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loosely) the impairment to environmental barriers.?*? This definition applies for the purpose of
implementing all provisions provided by French legislation, including anti-discrimination legislation.
According to Sophie Latraverse

‘as much as it situates the definition of disability ‘in relation to participation to life in society
experienced by an individual in the context of his or her environment’, legislation is drafted in
such a way that people who could satisfy the requirement of Article L114 of the CSW but do not
wish to be registered as disabled may have difficulty in enforcing their right to reasonable

accommodation’.?*3

This law introduced different types of measures aimed to protect and promote the rights of persons with
disabilities.?** With regard to employment, this law affirms the right to work of all persons with disabilities
confirming employment quota provided for in Law of 10 July 1987 as a core instrument to foster inclusion
of workers with disability.?*® It also provides for fines/financial penalties for those employers that have
not undertaken ‘any positive action for the employment of disabled workers’ during the previous four
years.2%

In France, access to the civil service is conditional upon passing a competitive entry examination. In that
regard, the above-mentioned Law No. 2005-102 of 11 February 2005 on Equal Opportunities and the
Integration of Disabled Persons establishes an obligation to adapt the examination processes to the
needs of disabled persons to guarantee them equal access to those competitive procedures.??’

With regard to non-discrimination legislation, France transposed the Employment Equality Directive
through Law of 27 May 2008,2*® which bans discrimination inter alia on the ground of disability in the
labour market and obliges the employer to provide reasonable accommodations where necessary.?%°

The aforementioned acts are complemented by the Labour Code, which prohibits discriminatory practices
against persons with disabilities in employment contexts,?*® and the elements to be taken into account to
determine the salary that persons with disabilities are entitled to receive.?*! However, Article 1133-3 of
the Labour Code stipulates that a differential treatment based on the decision that a person is not
physically able to carry out a job by reason of health or disability, when such a decision is based on the
opinion of an occupational health doctor, does not constitute discrimination.?*> Moreover, Articles 225-1

242 Article L 114: ‘Constitue un handicap, au sens de la présente loi, toute limitation d'activité ou restriction de participation a la
vie en société subie dans son environnement par une personne en raison d'une altération substantielle, durable ou définitive d'une
ou plusieurs fonctions physiques, sensorielles, mentales, cognitives ou psychiques, d'un poly-handicap ou d'un trouble de santé
invalidant’.

243G, Latraverse, Country Report Non-Discrimination, France (2018), European network of legal experts in gender equality and
non-discrimination, https://www.equalitylaw.eu/downloads/4747-france-country-report-non-discrimination-2018-pdf-2-96-mb
244 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 9, 30, 85.

245 S, H. Lo, ‘The ‘employability’ of disabled people in France: A labile and speculative notion to be tested against the empirical
data from the 2008 ‘handicap-Santé’ study’ (2013) 7 (4) Alter 227 — 243, p. 229.

246 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 264.

247 |bid. p. 66.
248 | Ol n° 2008-496 du 27 mai 2008 portant diverses dispositions d'adaptation au droit communautaire dans le domaine de la
lutte contre les discriminations, available only in French at

<https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000018877783>

249 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 33, 34.

250 | abour Code, Article L.5213-6; State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with
Disabilities, at para. 38.

251 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 276.

252 Article 1133-3 reads as follows: ‘Les différences de traitement fondées sur l'inaptitude constatée par le médecin du travail en
raison de l'état de santé ou du handicap ne constituent pas une discrimination lorsqu'elles sont objectives, nécessaires et
appropriées’.
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and 225-2 of the Criminal Code provide for sanctions in case of discrimination on the ground of (inter alia)
disability.2*3

Law No. 2014-288 of 5 March 2014%* on vocational training, employment and social democracy?>®
introduced a regional program for access to training for people with disabilities.?*®

New provisions (including provisions related to accessibility of building for persons with disabilities) have
been introduced by Law of 27 January 2017%*7 on equality and citizenship.

The CRPD in the French Legal Framework

The French Republic signed the CRPD on March 30, 2007 and ratified it together with its Optional Protocol
on February 18, 2010.%°8 The CRPD and its Optional Protocol entered into force in France on March 20,
2010.%°

The competent State bodies for ensuring that domestic law is compliant to the CRPD are national courts,
in particular the Conseil d'Etat (supreme administrative court) and the Court of Cassation.?®

There are several organs entrusted with the task of monitoring the implementation of the CRPD,?%* mainly
the Defender of Rights?®?, which cooperates with other entities, such as the National Consultative
Commission on Human Rights (CNCDH)?*3, the French Council for Disabled People on European and
International Issues (CFHE),?** the National Advisory Council for Persons with Disabilities (CNCPH)?®® and,
in some cases, the General Secretariat of the Interministerial Committee on Disability (CIH).2%

253 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 72, 73.

254 | 0i n° 2014-288 du 5 mars 2014 relative a la formation professionnelle, a I'emploi et a la démocratie sociale, available only in
French at <https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000028683576&categorieLien=id>

255 Loi n° 2014-288 du 5 mars 2014 relative a la formation professionnelle, a I'emploi et a la démocratie sociale, Article 21,
available only in French at
<https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000028683576&categorieLien=id>

256 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 268.

257 Ol n° 2017-86 du 27 janvier 2017 relative a I'égalité et a la citoyenneté, available in French at
<https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000033934948&categorieLien=id>

258 Common Core Document, France, attached to the State’s Party Report, p. 32; State’s Party Report under Article 35 of the UN
Convention on the Rights of Persons with Disabilities, at para. 2, 3;
<https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg no=IV-15&chapter=48&clang=_en>

259 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 4.

260 |pid. at para. 6, 7.

261 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 13-21.

262 The Defender of Rights is a Constitutional independent authority competent in 4 different areas: the rights of the users of
public services (as the national Ombud), the defence of children’s rights, the non-discrimination and promotion of equality (as
the national equality body) and the issue of ethics in security services. It has, moreover, a protection responsibility and it exercises
a promotional activity in order to address the improvement of access to rights and promote equality. More information on the
Defender of Rights available at <http://equineteurope.org/author/france-dr/>

263 The French National Consultative Commission on Human Rights (Commission Nationale Consultative des Droits de I’'Homme -
CNCDH) is the French national institution for human rights, established in 1947 in Paris. Among other functions, it monitors the
implementation in France of all recommendations from the international and European committees. More information on the
National Consultative Commission on Human Rights available at <http://ennhri.org/The-French-National-Consultative-
Commission-on-Human-Rights>

264 The French Council for Disabled People on European and International Issues is a member of the European Disability Forum
(EDF). It has the aim to provide a link between France and Europe for disability policies. Its official website is available at
<http://www.cfhe.org/>.

265 The National Advisory Council for Persons with Disabilities is an advisory body created in 1975 to ensure the institutional
consultation of persons with disabilities in the development and implementation of policies that affect them. More information
available in French at <https://www.gouvernement.fr/conseil-national-consultatif-des-personnes-handicapees-cncph>.

266 The General Secretariat of the Interministerial Committee on Disability, active since 2013, brings together all the ministers
concerned by the disability policy. It is in charge of defining, coordinating and evaluating the policies conducted by the State
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5.3. Relevant Provisions on Accessibility and Reasonable Accommodation in the Workplace

Accessibility

French law requires that services open to the public, buildings and infrastructures are accessible to people
with disabilities. To that end, provisions related to accessibility are included in various pieces of legislation,
introduced at various junctures, mostly through Law No. 2005-102 of 11 February 2005 on Equal
Opportunities and the Integration of Disabled Persons?®’

According to Latraverse, inaccessible workplaces can trigger a ‘legal action on the ground of discrimination
in access to employment, which could be based on indirect discrimination pursuant to Article L1132-1 LC
and Article 2 of Law No. 2008-496 of 27 May 2008’.28

Reasonable Accommodation

French law provides for a duty to reasonably accommodate persons with disabilities in employment
contexts.? In particular, Article L.5213-6 of the Labour Code obliges employers to take ‘appropriate
measures’ to enable workers with disabilities to gain access to a job or to retain a job corresponding to
their qualification, to undertake it or to progress in their career. It also requires employers to provide
suitable training for workers with disabilities. Accommodation measures should not imply
disproportionate costs for the employer.?’® Financial supports are available to employers in order to
provide accommodations.?’!

5.4. Overview of French Policies on Inclusion of Persons with Disabilities in the Workplace

In France, there is an employment quota system.?’? The obligation of employment of persons with
disabilities supported by the Fund for the Inclusion of Persons with Disabilities in the Public Service
(FIPHFP), created by Law No. 2005-102 of 11 February 2005 on Equal Opportunities and the Integration
of Disabled Persons.?”?

The French Council for Disabled People on European and International Issue (CFHE), the National Advisory
Council for Persons with Disabilities (CNCPH) and the General Secretariat of the Interministerial
Committee on Disability (CIH), already mentioned above, play a central role in the promotion and

towards persons with disabilities. More information available in French at <https://www.gouvernement.fr/comite-
interministeriel-du-handicap-cih>.

267 | oj n° 2005-102 du 11 février 2005 pour I'égalité des droits et des chances, la participation et la citoyenneté des personnes
handicapées, version consolidée au 13 juin 2019, available only in French at
<https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT0000008096478&nbsp%3B>

268 S, Latraverse, Country Report Non-Discrimination, France (2018), European network of legal experts in gender equality and
non-discrimination p. 53, available at <https://www.equalitylaw.eu/downloads/4747-france-country-report-non-discrimination-
2018-pdf-2-96-mb>

2695, Latraverse, Country Report Non-Discrimination, France (2018), European network of legal experts in gender equality and
non-discrimination p. 53, available at <https://www.equalitylaw.eu/downloads/4747-france-country-report-non-discrimination-
2018-pdf-2-96-mb>

270 Labour Code, supra, Article L5213-6.

271 S, Latraverse, Country Report Non-Discrimination, France (2018), European network of legal experts in gender equality and
non-discrimination p. 53, available at <https://www.equalitylaw.eu/downloads/4747-france-country-report-non-discrimination-
2018-pdf-2-96-mb>. The European Blind Union reports that a bonus of 1600 Euros is granted to employers who directly or
indirectly hire a disabled person for over 12 consecutive months, and that up to 80% of the measures taken to hire a disabled
worker, including equipment and specific training, can be compensated through public funding. See at
<http://www.euroblind.org/convention/article-27/france#1>.

272 See supra note 158.

273 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 264.
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implementation of policies towards the inclusion of persons with disabilities in the employment
context.?’* The CIH, created in 2009, is in charge of defining, coordinating and evaluating the public
policies for the inclusion of persons with disabilities. The creation of this Committee signalled a shift in
the development of policies on December 2, 2016 when it published?” the decisions that commit the
State in strengthening vocational rehabilitation policy, in improving disability compensation, in developing
including companies and in in reinforcing policies on professional re-adaptation.?’®

Moreover, the National Reform Programme 20187 included measures aimed to reform employment
policy in relation to persons with disabilities, to harmonise and improve the services aimed at sustaining
insertion and job retention, to secure job retention and prevent professional disinsertion.?’® As mentioned
above, the Law No. 2018-771 of September 5, 201827 ‘for the freedom to choose one's professional
future’ reforms the obligation of employment of disabled workers/quota system and will enter into force
from 1 January 2020. This programme has also the aim to reform the ‘adapted companies’ (AEs),?®
namely full-fledged enterprises in the ordinary workplace that employ at least 80% of workers with
disabilities; these companies receive a flat-rate assistance and a specific subsidy for each worker with
disabilities.?®

5.5. Implementation and Enforcement of Accessibility and Reasonable Accommodation Provisions

Among relevant case law on reasonable accommodation, the Volot-Pfiser case’®? deserves to be

mentioned. In its decision, the Conseil d’Etat stated that measures to reasonably accommodate a worker
should not create a disadvantage as regard to remuneration or prevent proper professional
progression.2&

On a more general note, it is worth mentioning that the UN Special Rapporteur on the rights of persons
with disabilities, Ms. Catalina Devandas-Aguilar, in her report published in 2017, highlighted that there is
not enough coordination between ‘the relevant ministries tasked to mainstream and implement disability
provisions’, especially with regard to accessibility. She also noted that while the minimum employment
quota for workers with disabilities is complied with in the public sector, it is not met in the private sector.
She concluded that ‘more efforts are required to enable the effective inclusion of persons with disabilities
in the workplace’, including by providing the necessary reasonable accommodations.?®*

274 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 13, 18 — 21.

275 <http://www.gouvernement.fr/sites/default/files/contenu/piece-jointe/2016/12/cih 2016 -
releve de decisions et mesures.pdf>

276 ANED European Semester 2018/2019 country fiche on disability, France, report, supra, p. 5, 6.

277 National Reform Programme 2018 — France available only in French at <https://ec.europa.eu/info/sites/info/files/2018-

european-semester-national-reform-programme-france-fr.pdf>

278 ANED European Semester 2018/2019 country fiche on disability, France, report, supra, p. 9.

279 https://travail-emploi.gouv.fr/emploi/emploi-et-handicap/Article/obligation-d-emploi-des-travailleurs-handicapes-ce-qui-

change-en-2020

280 |pjd.
281 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 276.
282 Conseil d’Etat, No. 347703, 11 July 2012, available only in French at

<https://www.legifrance.gouv.fr/affichJuriAdmin.do?idTexte=CETATEXT000026198987>

283 S, | atraverse, Country Report Non-Discrimination, France (2018), European network of legal experts in gender equality and
non-discrimination p. 53, available at <https://www.equalitylaw.eu/downloads/4747-france-country-report-non-discrimination-
2018-pdf-2-96-mb> p. 54.

284 End of Mission Statement by the United Nations Special Rapporteur on the rights of persons with disabilities, Ms. Catalina
Devandas-Aguilar, on her visit to France (Paris, 13 October 2017), available at
<https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News|D=222458&LangID=E>
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6. Italy
6.1. Factual Background

In 2016, according to EU Statistics on Income and Living Conditions data, in Italy the employment rate of
persons with disabilities was 48.9%, a slightly higher percentage than the EU average (48.1%).2%° The
national employment rate of women with disabilities is 42.1% (with a difference of 4.8% from the one of
women without disabilities), while the employment rate of men with disabilities is 57.1% (compared to
the one of men without disabilities, which is 74.4%).2% National employment data (related to the period
2014-2015) show an increase in the number of workers with disabilities. 257

6.2. The Rights of Persons with Disabilities in Italy: Introductory Remarks
The Relevant Legal Framework in a Nutshell

Italy is politically and administratively divided into 20 regions.?® While competences over disability issues
are shared between the State and the Regions, this report only focuses on national law and does not

discuss regional legislation.

The Constitution?®® of the Italian Republic enshrines the principle of equality in Article 3. Alongside formal

equality, Article 3 para. 2 requires the State to remove those obstacles that prevent the realisation of
equality and to guarantee ‘the full development of the human person and the effective participation of
all workers in the political, economic and social organization of the country’.?® Article 38, which explicitly
mentions disability in relation to employment rights, establishes that:

‘(1) Every citizen unable to work and without the necessary means of subsistence is entitled to
welfare support. (2) Workers have the right to be assured adequate means for their needs and
necessities in the case of [...] disability, [...]. (3) Disabled and handicapped persons are entitled to
receive education and vocational training.’?!

Those constitutional provisions are complemented by Law No. 104/1992 (‘Framework law for care, social
integration and rights of persons with disabilities’),?®> which is the most important piece of legislation
related to the rights of persons with disabilities.?® This Law aims to guarantee the dignity and autonomy
of disabled people and combat social exclusion (Article 1). It has remained largely unchanged since its
adoption.?* The key thrust of this law is to remove obstacles, improve access and ensure that disabled
people to enjoy mainstream services and facilities. Law No. 104/1992 includes provisions on physical
accessibility to buildings, structures and services,®® as well as on accessibility of the workplace.?® A
particular emphasis is placed on the education of children with disabilities within mainstream schools and
universities. The scholastic integration aims to develop the potential of each person with disabilities in

285 ANED, European Semester 2018/2019 country fiche on disability - Italy, Report prepared by G. Griffo, A. Straniero, C. Tarantino,
p. 30, available at <https://www.disability-europe.net/country/italy>.
285 ANED, European Semester 2018/2019 country fiche on disability - Italy, Report prepared by G. Griffo, A. Straniero, C. Tarantino,
p. 30, available at <https://www.disability-europe.net/country/italy>.

27 [pjd. p. 32.
288 Common Core Document, Italy, attached to the State’s Party Report, supra, at para. 28.
289 Constitution of the Italian Republic, available at

<https://www.senato.it/documenti/repository/istituzione/costituzione inglese.pdf>

290 |pjd. Article 3.

291 Constitution of the Italian Republic, supra, Article 38.

292 | aw 5 February 1992, No. 104, available only in Italian at <https://www.gazzettaufficiale.it/eli/id/1992/02/17/092G0108/sg>
293 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 7.

294D, Ferri, 'ltaly' In: L. Waddington and A. Lawson (eds). The UN Convention on the Rights of Persons with Disabilities in Practice
A Comparative Analysis of the Role of Courts. Oxford: Oxford University Press, 2018.

295 Law 5 February 1992, No. 104, Articles 23 — 28.

2% |pid. Articles 18 — 22.
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learning, communication, relationships and socialisation (Articles 12 and 13). According to Articles 17 and
18, the Regions will be in charge of ensuring vocational training and integration into the labour market for
persons with disabilities. This Framework Law also contains specific measures to promote the ‘integration’
into the job market.

Several provisions concerning disability are included in other pieces of legislation. Among them, the most
relevant for the purpose of this analysis is Law No. 68/1999%7 (‘Norms for the right to work of the
disabled’). Law No. 68/1999 aims to foster targeted job placement, to establish specific services to support
job placements and to incentivize the hiring of persons with disabilities.?%® It provides for a quota system.
In particular, both public and private employers (employing at least 15 workers) are obliged to hire a
percentage of disabled workers (e.g. employers are obliged to hire: 7% of persons with disabilities when
their company’s workforce amount to 50 employees or more; 2 employees with disabilities if the total
number of the company’s employees is between 36 and 50; 1 employee with disabilities if the total
number of employees is between 15 and 35).2° In conjunction with the quota system, Italian law provides
for financial support for employers to carry out workplace adaptation, tax reductions and flexible work
arrangements.3® Article 10 establishes criteria that the employer must respect when employing persons
with disabilities.3®* Article 15 provides for sanctions in case of violation of the law.3%? Alongside Law
68/1999, the Decree of the President of the Council of Ministers of January 13, 2000 complements Law
68/1999 and stipulates the requirements related to job placement of persons with disabilities, pursuant
to Article 1 of Law No. 68/1999.3% A recent reform of employment law, namely Law No. 92/20123%
‘Regulations concerning employment in a growth perspective’, includes actions aimed at implementing
employment rights of persons with disabilities*® by increasing job opportunities and facilitating their
access in the labour market.’% Legislative Decree No. 151/2015 updated specific aspects of employment
legislation to increase the efficiency of the system, providing for: guidelines concerning targeted
placement; the establishment of the company observatory and of the ‘disability manager’; and the
creation of the targeted placement database.>"’

The Employment Equality Directive was implemented in Italy by Legislative Decree No. 216/2003.3% This
Decree prohibits discrimination in employment on various grounds, including disability. Another piece of
legislation (Law No. 67/2006) was passed in 20063® to extend the prohibition of direct and indirect
discrimination on the ground of disability beyond the field of employment.

297 Law 12 March 1999, No. 68, available only in Italian at <https://www.gazzettaufficiale.it/eli/id/1999/03/23/099G0123/sg>
298 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 5, 7, 134.

29 Law of 12 March 1999, No. 68, Article 3 (1), supra, interpretation of the norm by the author, not literal or even official
translation.

300 M, Sargeant, E. Radevich-Katsaroumpa, A. Innesti ‘Disability quotas: past or future policy?’ (2018) 39 (3) Economic and Industial
Democracy 404 — 421, p. 415.

301 Jpjd. Article 10.

302 jpid. Article 15.

303 Decree of the President of the Council of Ministers of January 13, 2000, available only in Italian at
<https://www.lavoro.gov.it/documenti-e-norme/normative/Documents/2000/20000113 DPCM.pdf>

304 Law 28 June 2012, No. 92, available only in Italian at <https://www.gazzettaufficiale.it/eli/id/2012/07/03/012G0115/sg>

305 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 138.

306 M, Sargeant, E. Radevich-Katsaroumpa, A. Innesti ‘Disability quotas: past or future policy?’, supra, p. 410.

307 F, Deriu, ‘La promozione dei diritti e I'integrazione delle persone con disabilita in Italia’ (2018) INAPP Public Policy Innovation,
visita di studio della delegazione tunisina, p. 10, available at <
http://oa.inapp.org/xmlui/bitstream/handle/123456789/222/Deriu_Diritti_integrazione disabili Visita Tunisina 2018.pdf?seq
uence=1&isAllowed=y>

308 Legislative Decree 9 July 2003, No. 216, available only in Italian at
<https://www.gazzettaufficiale.it/eli/id/2003/08/13/003G0240/sg>

309 | aw 1 March 2006, No. 67 (Misure per la tutela giudiziaria delle persone con disabilita vittime di discriminazioni) in GU no.
54/2006 at https://www.gazzettaufficiale.it/eli/id/2006/03/06/006G0090/sg.
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Since neither the Decree transposing the Employment Equality Directive nor Law No. 67/2006 mentioned
reasonable accommodation for persons with disabilities, in 2013 the CJEU held that Italy had failed to fulfil
its duty to implement Article 5 of the Employment Equality Directive.3%° In order to comply with EU law
and to implement the CJEU decision, a new paragraph was added to Article 3 of Legislative Decree No.
216/2003 by Law No. 99/2013.3!! Article 3 para. 3-bis provides that, in order to guarantee equal treatment
of persons with disabilities, public and private employers should adopt reasonable accommodations in
workplaces.

The Civil Service Reform Law (Legislative Decree No. 40/20173!? as amended by Legislative Decree No.
43/20183%13) created the National Board for the integration of persons with disabilities in the workplace
(Consulta nazionale per lintegrazione in ambiente di lavoro delle persone con disabilita), which is
entrusted with the task of verifying the correct application of the rules on labour integration of people
with disabilities, and of drawing up plans and guidelines aimed at increasing in the number of workers
with disabilities.3!4

The CRPD in the Italian Legal Framework

Italy signed the CRPD on March 30, 2007 and ratified it through Law No. 18/2009.3%° Article 117 para. 1 of
the Constitution confers on international provisions a sub-constitutional status. This means that national
judges have to interpret, as far as possible, the domestic provision in a manner consistent with the
international provision.

Law No. 18/2009 also established the National Observatory of the Status of Persons with Disabilities,
which is the Italian monitoring body,3!® with the task to ‘promote the full integration of people with
disabilities, implementing the principles enshrined in the Convention’ .3’ The Interministerial Decree No.
167/2010 defined the Observatory an ‘advisory body’ for disability policies attached to the Ministry of
Labour and Social Politics.3®

6.3. Relevant Provisions on Accessibility and Reasonable Accommodation in the Workplace
Accessibility

Accessibility for persons with disabilities and universal design are guaranteed by different pieces of
legislation.?® Italian law requires buildings and infrastructures open to the public (including schools,
hospitals...) to be designed and built in a disability-accessible way. This is intended for the benefit of clients
and customers, but may favour workers with disabilities inside these institutions. Violation of the

310 CJEU, C-312/11, European Commission v. Italy, 4 July 2013.
311 Law 9 August 2013, No. 99, available only in Italian at <https://www.gazzettaufficiale.it/eli/id/2013/08/22/13G00142/sg>

312 Legislative Decree 6 March 2017, No. 40, available only in Italian at
<https://www.gazzettaufficiale.it/eli/id/2017/04/03/17G00053/sg>
313 Legislative Decree 13 April 2018, No. 43, available only in Italian at

<https://www.gazzettaufficiale.it/eli/id/2018/05/04/18G00068/sg>

314 See at <http://www.funzionepubblica.gov.it/lavoro-pubblico-e-organizzazione-pa/comitati-unici-di-garanzia-cug/costituita-
la-consulta-nazionale> (only in Italian).

315 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 213.

316 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 213, 214.

317 Law 18/2009, Article 3 (1), available only in Italian at
<https://www.gazzettaufficiale.it/gunewsletter/dettaglio.jsp?service=18&datagu=2009-03-
14&task=dettaglio&numgu=61&redaz=009G0027&tmstp=1237200828355>

38 Interministerial Decree 167/2010, Article 1, available only in Italian at
<https://www.gazzettaufficiale.it/gunewsletter/dettaglio.jsp?service=18&datagu=2010-10-
08&task=dettaglio&numgu=236&redaz=010G0186&tmstp=1287646184396>

319 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 15.
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mandatory requirements contained in these rules could amount to discrimination on the grounds of
disability.3%

Reasonable Accommodation

A duty on the employer to provide reasonable accommodation was introduced in the Italian legal
framework in 2013. According to the new amendment, employers are required to adopt reasonable
accommodations ‘as defined by the [CRPD]’. As regards public bodies, reasonable accommodation should
not entail any financial burden. According to Favilli, this provision runs the risk of being ineffective ‘if it is
not supported by specific guidelines addressed in particular at employers, in both the private and public

sectors’.3%!

Alongside this provision, Article 2 of Law No. 68/1999 defines ‘targeted job placement’ as a system of
technical support measures that allow to evaluate workers with disabilities’ ability to include them in an
a suitable workplace, taking into account tailored supports to address the needs of the worker.3%

6.4. Overview of Italian Policies on Inclusion of Persons with Disabilities in the Workplace

The National Observatory on the Status of Persons with Disabilities is entrusted with the task of drafting
biannual action plans aimed at the promotion of integration of persons with disabilities.3?* The second
Biannual National Action Programme on disability 2017-2019,%?* laid down by the Observatory, was
published in the Official Gazette as a Decree of the President of the Republic 12 October 2017.3% It
identifies the actions and policies to be adopted in order to implement the CRPD.3% In Chapter 7, the
Programme identifies those measures that are necessary to promote the inclusion of persons with
disabilities in the employment context, requiring, for example, the identification of specific interventions
to enhance work integration.3?’ It aims to introduce public funds for activities, carried out by private
employers, aimed at improving accessibility and at providing assistive technology. To this end, the
programme highlights the need to: simplify procedures to request public subsidies for accessibility
measures, make resources available to employers without bureaucratic burdens and ensure greater
usability of public services in this respect.3?® A plan to implement the 2017-2019 programme was created
in February 2018, however, the election of the new Government led to an interruption in the
Observatory’s activities. The current Government has not yet officially advanced the implementation of
the 2017-2019 programme.3?

320 C, Favilli, Country Report Non-discrimination Italy (2018), available at https://www.equalitylaw.eu/downloads/4687-italy-
country-report-non-discrimination-2018-pdf-2-02-mb

321 |bid. p. 88

322 Law 12 March 1999, No. 68, Article 2, supra, interpretation of the author, not literal or even official translation.

323 <http://www.osservatoriodisabilita.gov.it/it/losservatorio/>

324 Biannual National Action Programme on disability 2017-2019, available at
<https://www.cliclavoro.gov.it/Cittadini/Disabili/Documents/Programma-biennale.pdf>

325 Dpecree of the President of the Republic 12 October 2018, available only in Italian at
<https://www.gazzettaufficiale.it/eli/id/2017/12/12/17A08310/SG>

326 ANED European Semester 2018/2019 country fiche on disability, Italy, report, supra, p. 4.

327 Biannual National Action Programme on disability 2017-2019, supra, p. 76 — 82.

328 |bid.

329 ANED European Semester 2018/2019 country fiche on disability, Italy, report, supra, p. 7.
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Italia Lavoro,®° the national agency for labour active policies has undertaken various activities to raise
awareness about the International Classification of Functioning, Disability and Health (ICF) and the work
integration for persons with disabilities.?3!

A relevant role in the policy-promoting process in Italy is played by social cooperatives, legally recognized
by Law No. 381/1991.33 They are defined as entities that pursue the general interest of the community
to promote the social integration of citizens by two types of activities: providing social, healthcare or
educational services and engaging in employment integration activities for disadvantaged groups, such as
persons with disabilities.3*® Those cooperatives often provide for sheltered employment, which in Italy
has been used to facilitate access for persons with intellectual and psychosocial disabilities to the labour
market.33

Collective bargaining has also played a relevant role in supporting an inclusive workplace and in identifying
physical and cultural barriers hampering the inclusion and development of workers with disabilities.33*

In Italy employment services to persons with reduced working capacity are provided at regional and local
levels.3%*® Some regions (e.g. Basilicata, Calabria, Molise, P.A. Bolzano, P.A. Trento, Umbria and Veneto)
resort to Integrated Programmes on labour, employment services, education and active labour policies,
which constitute a framework for the organization of services.>’

Lastly, the Partnership Agreement 2014-20203%38 with the European Commission sets the strategy for the
use of European Structural and Investment Funds and includes a set of actions aimed at increasing the
participation of vulnerable groups in the labour market.

6.5. Implementation and Enforcement of Accessibility and Reasonable Accommodation Provisions

Despite a relatively progressive legislation, Italy is still far from effectively implementing the CRPD. The
CRPD Committee expressed concern about the lack of consultation with persons with disabilities through
DPOs.3° In relation to accessibility, the CRPD Committee highlighted the insufficient monitoring of
accessibility standards and the lack of enforcement in cases of non-compliance.3*® With regard to
employment, the CRPD Committee emphasized the high rate of unemployment among people with
disabilities.>** In that connection, an empirical study recently showed that the quota system has not
achieved the desired results.3* This was confirmed by another recent empirical study, which suggests that

330 |talia Lavoro S.p.A. at <https://www.anpalservizi.it/>

331 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 139.

332 Law 8 November 1991, No. 381, available only in Italian at <
https://www.gazzettaufficiale.it/eli/id/1991/12/03/091G0410/sg>

333 pathWays Project, ‘Report on the comparison of the available strategies for professional integration and reintegration of
persons with chronic diseases and mental health issues, based on five categories of social welfare models in Europe, Italy Country
Report’, p. 7, available at <https://www.path-ways.eu/wp-content/uploads/country report it.pdf>

334 |bid. p. 8.

335 M. Aimo, D. Izzi ‘Disability and Employee Well-being in Collective Agreements: Practices and Potential’ (2018) 7(3) E-Journal
of International and Comparative Labour Studies 96 - 108, available at
<http://ejcls.adapt.it/index.php/ejcls adapt/Article/view/612/828>

336 |bid. p. 2.

337 ANED European Semester 2018/2019 country fiche on disability, Italy, report, supra, p. 11.

338 partnership Agreement 2014-2020 with Italy, available at <https://ec.europa.eu/info/publications/partnership-agreement-
italy-2014-20_en>

339 CRPD Committee, Concluding Observations on the Initial Report of Italy, at para. 7.

340 |bid. at para. 21.

341 |bid. at para. 69.

342 M, Sargeant, E. Radevich-Katsaroumpa, A. Innesti ‘Disability Quotas: Past or Future Policy?’, supra, p. 415.
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Law No. 68/1999 has had a positive but very low impact on the participation of disabled people in the
labour market.3*

There are several judicial decisions concerning reasonable accommodation in employment. In general,
courts have tried to interpret Italian legislation in compliance with the CRPD and have consistently held
that the failure of the employer to provide accommodation amounts to discrimination.3**

343 M. Agovino, A. Garofalo, K. Marchesano ‘The effects of employment promotion measures on labour market participation of
disabled people: the case of Italy’ (2018) 52 (1) AQuality & Quantity 135 - 155, available at
<https://link.springer.com/Article/10.1007/s11135-016-0455-6>

344D, Ferri, 'Italy’, in L. Waddington and A. Lawson (eds). The UN Convention on the Rights of Persons with Disabilities in Practice
A Comparative Analysis of the Role of Courts. Oxford: Oxford University Press, 2018.
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7. Poland

7.1. Factual Background

According to the EU Statistics on Income and Living Conditions 2016 (version of March 2018), in Poland,
persons with disabilities represent 22.8% of the total population. Women with disabilities amount to
24.6% of persons with disabilities in Poland, while men represent 20.7%.3* Data provided by the Polish
National Labour Force Survey (BAEL), in 2017, highlight an increase in the participation of persons with
disabilities in the workforce compared to the past.3* In particular, the employment rate of people with
disabilities increased of almost 4% up to 26.3% since 2015.3* However, the difference between the
employment rate of persons with disabilities and those without disabilities remains high.3%® It is worth
mentioning that the CRPD Committee, in 2018, expressed concern about the lack of data on disability and
about the absence of a national databased related to persons with disabilities.3*

7.2. The Rights of Persons with Disabilities in Poland: Introductory Remarks
The Relevant Legal Framework in a Nutshell

The Constitution of the Republic of Poland®* guarantees equality before the law and establishes the
principle of non-discrimination in Article 32. That provision reads as follows:

‘(1) All persons shall be equal before the law. All persons shall have the right to equal treatment
by the public authorities. (2) No-one shall be discriminated against in political, social or
economic life for any reason whatsoever.’

Article 32 applies to all fields of political, social and economic life. This provision entails that persons with
disabilities have the same employment-related rights of those without disabilities. However, the Polish
Constitution also specifies that rights related to employment, such as the choice of the occupation and of
the workplace, are not absolute rights, and they can be limited by law.3*!

The Polish Constitution mentions persons with disabilities in Articles 67 and 69. In particular, Article 67
para. 1 states that people who are unable to work due to iliness or disability and people who have reached
the age of retirement are guaranteed the right to social security. Article 69 establishes that: ‘Public
authorities shall provide, in accordance with the statute, aid to disabled persons to ensure their
subsistence, adaptation to work and social communication’.

In 1997, the Charter of Rights of Persons with Disabilities®*> was adopted by the Sejim (lower house of
the Parliament) of Poland. This resolution (not binding) prohibits discrimination on the ground of disability
and establishes the right of persons with disabilities to access goods and services on an equal basis with
others as well as the right to live an independent life in an environment free of barriers. Notably for the
purpose of this analysis, the Charter also ensures the right of people with disabilities to:

345 ANED European Semester 2018/2019 country fiche on disability, Poland, report prepared by A. Krol, p. 29, available at
<https://www.disability-europe.net/country/poland>.
346 ANED European Semester 2018/2019 country fiche on disability, Poland, report prepared by A. Krol, p. 29, available at
<https://www.disability-europe.net/country/poland>.

347 |bid.

348 |bid. p. 9.

349 Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of Poland, at para. 53.

350 Constitution of the Republic of Poland, 2nd April 1997, available at

<https://www.sejm.gov.pl/prawo/konst/angielski/kon1.htm> .

351 |pid. Article 65 (1).

352 The Charter of Rights for Persons with Disabilities, Resolution of the Sejm of 1 August 1997, Monitor Polski, 1997, No 50, item.
475, available at <https://www.rpo.gov.pl/en/content/charter-persons-disabilities> .
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work in the open labour market, in accordance with qualifications, education and opportunities
and making use of counselling and mediation, and when the disability and state of health so
require - the right to work in conditions adapted to needs of people with disabilities

Although the Charter is not binding, it states that the rights affirmed ‘result from the Constitution,
Universal Declaration of Human Rights, Convention on the Rights of the Child, Standard Rules for the
Equalisation of Opportunities of Persons with Disabilities, instruments of international and internal law’.
In that connection, the Charter requires ‘the Government of the Republic of Poland and self-government
authorities to take actions aimed at implementing these rights’.3>3

Alongside the Constitution, the Labour Code reiterates that disability is one of the ground on the basis of
which discrimination in employment is prohibited.3** The Labour Code also establishes that employees,
including persons with disabilities, are to be equally treated with regard to the commencement and
termination of employment, the terms of employment, promotion and access to training.3*> The Equal
Treatment Act of 2010 transposed into Polish Law the Employment Equality Directive, and bans
discrimination on various grounds, including disability.3*® The Equal Treatment Act also introduced, in
compliance with Article 5 of the Directive, a duty to provide reasonable accommodation on the employer.
As highlighted by Bojarski,®> Polish law requires the employer to adopt ‘necessary reasonable
accommodation’” where needed in a particular case ‘in line with the specific needs reported to the
employer’, unless these accommodations impose a disproportionate burden on the employer. In line with
the Directive, the burden is not disproportionate when the employer can rely on public funds to cover the
cost of the accommodation.

Under the Act on the Retirement Pensions and Other Pensions from the Social Insurance Fund and its
implementing regulation, the official recognition of someone’s incapacity to work gives rise to the right
to social benefits (which replace or complement remuneration).3*® The Act on Vocational and Social
Rehabilitation and Employment of Disabled People,>*° in conjunction with its implementing regulations,
regulate rehabilitation and employment of people with disabilities.3®° This Act provides for wage subsidies
for employers in order to encourage them to hire persons with disabilities.**! Furthermore, it includes
measures aimed to support and protect persons with disabilities in the open labour market, such as

353 Open Society Mental Health Institute, ‘Rights of People with Intellectual Disabilities. Access to Education and Employment.
Poland’ (2005), report under the responsibility of E. Wapiennik within the EUMAP — EU Monitoring and Advocacy Program, p. 26,
available at <https://www.opensocietyfoundations.org/uploads/3ac6b567-be56-4954-b75e-
819274ecOebb/poland 2005 0.pdf>

354 Labour Code, z dnia 23 grudnia 1997 r. (Dz.U. tlum. gb 1998 Nr 21, poz. 94), Article 11 (3), available at
<https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/45181/91758/F1623906595/The-Labour-
Code%20consolidated%201997.pdf>

355 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 412.

356 poland, Act on the Implementation of Certain Provisions of the European Union in the Field of Equal Treatment (Ustawa z dnia
3 grudnia 2010r. o wdrozeniu niektdrych przepiséw Unii Europejskiej w zakresie réwnego traktowania), 3 December 2010 (Equal
Treatment Act). The prohibition of discrimination is also included in other acts.

357 |, Bojarski, Country report Non-discrimination Poland, p. 7 available at https://www.equalitylaw.eu/downloads/4801-
poland-country-report-non-discrimination-2018-pdf-2-79-mb

358 |, Radlinska, M. Bazydto, B. Karakiewicz ‘The rights of persons with disabilities in Poland’ (2014) 4 Journal of Public Health,
Nursing and Medical Rescue 25-30, p. 26, available at <http://pzpr.eu/numery/2014 4/201445.pdf>

359 Act of 27 August 1997 on Vocational and Social Rehabilitation and Employment of Persons with Disabilities (Text No 776),
available (unofficial website) at <https://www.global-regulation.com/translation/poland/2985879/the-act-of-27-august-1997-
on-the-vocational-rehabilitation-and-social-and-employment-of-persons-with-disabilities.html>; available in Polish (original
language) at <https://www.ilo.org/dyn/natlex/natlex4.detail?p lang=en&p isn=48525>

360 Open Society Mental Health Institute, ‘Rights of People with Intellectual Disabilities. Access to Education and Employment.
Poland’ (2005), supra, p. 90.

361 |bid. Articles 26 et ss.; State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at
para. 430.
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regulations on working time and additional holidays,*®? and provides for the creation of sheltered work
enterprises and vocational activity establishments 3%

While there is no definition of disability in the Equal Treatment Act, the Act on Vocational and Social
Rehabilitation and Employment of Disabled People defines disability as ‘the permanent or periodic
inability to fulfil social roles due to permanent or long-term violation of the body's efficiency, in particular
resulting in inability to work’.3% Article 21 of this Act establishes a quota system according to which public
and private enterprises with 25 or more full-time employees must ensure that 6% of their workforce
consists of persons with disabilities*®® (with the exception of the educational sector in which the quota is
2%). Employers that fail to comply with the mandatory quota are subject to a fine.3¢®

Another relevant piece of legislation on the promotion of the participation of persons with disabilities in
the labour market is the Act on Employment Promotion and Labour Market Institutions.3¢’ This piece of
legislation focuses on vocational integration3®® with the aim of defining ‘the tasks of the State regarding
employment promotion, alleviation of the effects of unemployment and occupational activation’ .3 It
‘stipulates that job placement, vocational counselling and information for the unemployed, job seekers
and employers must comply with the principles of accessibility, equality, freedom to choose a profession
and place of employment, data protection and confidentiality’.3”° Similarly to the Act on Vocational and
Social Rehabilitation and Employment of Disabled People, this law includes a series of provisions aimed
to facilitate the access in the labour market of those.3”* The Act on Social Employment establishes a series
of measures related to social integration,?”? in order to promote access to the labour market of persons
with intellectual or psychosocial disabilities.3”® Social cooperatives also play a central role in the inclusion
of persons with disabilities in the labour market and are regulated by the Act on Social Cooperatives.’’*

Finally, for the purpose of this report, the Act on Civil Service,®”> Act on Local Self-Government
Employees®”® and Act on Employees of Public Offices should be mentioned. The first two pieces of
legislation do not impose any health requirement to be fulfilled, thus allowing access of persons with
disabilities to these public jobs on an equal basis with others. By contrast, the Act on Employees of Public

362 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 437.

363 |pid. at para. 441.

364 Act of 27 August 1997 on Vocational and Social Rehabilitation and Employment of Persons with Disabilities (Text No 776),
supra, Article 2 (10).

365 Act of 27 August 1997 on Vocational and Social Rehabilitation and Employment of Persons with Disabilities (Text No 776),
supra, Article 21.

366 pathWays Project, ‘Report on the comparison of the available strategies for professional integration and reintegration of
persons with chronic diseases and mental health issues, based on five categories of social welfare models in Europe, Poland
Country Report’, supra, p. 8.

367 Act of 20 April 2004 on promotion of employment and on labour market institutions (Text No. 1001), available at
<https://www.ilo.org/dyn/natlex/natlex4.detail?p lang=en&p isn=68870>.

368 Open Society Mental Health Institute, ‘Rights of People with Intellectual Disabilities. Access to Education and Employment.
Poland’ (2005), supra, p. 89.

369 |pid. Article 1.

370 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 426.

371 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 428.

372 |pid. at para. 452.

373 Open Society Mental Health Institute, ‘Rights of People with Intellectual Disabilities. Access to Education and Employment.
Poland’ (2005), supra, p. 89.

374 Law on Social Cooperatives (Dz. U. No. 94, entry 651), available only in Polish at
<https://ilo.org/dyn/natlex/natlex4.detail?p lang=en&p isn=83260&p country=POL&p count=1471>. See State’s Party Report
under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 455.

375 Act of 21 November 2008 on the Civil Service (Text No. 1505), available at
<https://www.ilo.org/dyn/natlex/natlex4.detail?p lang=en&p isn=93477>

376 The Law Of 21 November 2008 On The Local Government Employees, available (unofficial translation) at <https://www.global-
regulation.com/translation/poland/2986015/the-law-of-21-november-2008-on-the-local-government-employees.html>
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Offices includes health criteria in order to access certain public offices jobs,*”” but obliges public
authorities to give priority to persons with disabilities in recruitment procedures.?”®

Several bylaws include provisions on employment of people with disabilities and rehabilitation.?”®

Notably, a regulation explicitly provides for the refund of additional costs resulting from employment of
disabled employees, according to which an employer may obtain from the Ministry ‘a refund equivalent
of 20 times an average wage per each adapted workstation of a disabled unemployed person or a disabled
job seeker referred to work by a labour office, or a disabled employee whose disability occurred during

the employment’ 38

The CRPD in the Polish Legal Framework

The Republic of Poland signed the CRPD on March 30, 2007 and ratified it, with some reservations,! on
September 25, 2012.38 |n 2012, the Ministry of Family, Labour and Social Policy published online the text
of the CRPD in the Polish language, together with an accessible version for visually impaired persons.3®
Additionally, an easy-to-read Polish-language version of the text of the CRPD was published.3®

The CRPD Committee, in its Concluding Observations, expressed its concern about the lack of ‘technical
capacity of focal points designated to implement the Convention’, as well as about the lack of ‘meaningful
involvement of representative organizations of persons with disabilities in the monitoring of the

implementation of the Convention’ 38

7.3. Relevant Provisions on Accessibility and Reasonable Accommodation in the Workplace
Accessibility

In Poland, national law requires that buildings open to the public and infrastructures are accessible to
people with disabilities.3®® The Act on Spatial Planning and Development®®’ provides for the needs of
persons with disabilities to be taken into account in planning and spatial development, and includes
technical parameters to ensure accessibility.3® This provision is applicable to workplaces. However, there
is not a general obligation ‘to reconstruct existing properties and in many instances public buildings are
still not easily accessible for people with disabilities’.3® Other accessibility requirements are included in
other pieces of legislation in relation to transport and ICT.

There is not a general provisions related to accessibility of workplaces. However, accessibility can be
obtained by means of reasonable accommodation.

377 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 418.

378 |pjd. at para. 419.

379 |bid. at para. 445.

380 |pjd. at para. 467.

381 Reservations of Poland to the CRPD available at <https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg no=IV-
15&chapter=4&clang=_en#EndDec>

382 <https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg no=IV-15&chapter=4&clang= en>

383 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 44.

384 |bid. at para. 45. The text is referred to as ‘children-friendly’. That text is available at <www.niepelnosprawni.gov.pl>.

385 Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of Poland, at para. 55.

386 |, Bojarski, Country report Non-discrimination Poland, p. 7 available at https://www.equalitylaw.eu/downloads/4801-poland-
country-report-non-discrimination-2018-pdf-2-79-mb

387 Act of 27 March 2003 On Planning And Spatial, available (unofficial translation) at <https://www.global-
regulation.com/translation/poland/2986009/act-of-27-march-2003-on-planning-and-spatial.htmI>

388 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 71.

389 |bid. p. 59.
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Reasonable Accommodation

As mentioned above, under the Employment Equality Act, employers are obliged to provide disabled
employees with the necessary reasonable accommodations.>® Failure to make necessary reasonable
accommodation constitutes a violation of the principle of equal treatment.3*! However, as highlighted by
Bojarski, this failure results in discrimination only in the situation when there is a ‘traditional’ employment
contract.>*?

Article 94(2) of the Labour Code requires the employer to organize the work in order to ensure ‘the
effective use of working time, as well as achieving high efficiency and appropriate quality of work through
using the employees’ abilities and qualifications’.3°3 The Regulation of the Ministry of Family, Labour and
Social Policy on general occupational health and safety rules obliges employers to adapt the workplace to
the needs of employees with disabilities.3®* More specifically, it requires adapting a workstation and
sanitary facilities to the needs of a person with disabilities, as well as the access to them 3%

As highlighted above, financial support to employers that adapt the workplace to the needs of such
employees is provided through public funding.3%

The Ministry of Family, Labour and Social Policy, in order to provide employers with guidance on
reasonable accommodation, has published the ‘Framework Guidelines on Facility and Premises Design,
and Adaptation of Workstations to Special Needs of Disabled People’.3’

7.4. Overview of Polish Policies on Inclusion of Persons with Disabilities in the Workplace
The body responsible for disability policy (including employment related policies) is the Government
Plenipotentiary for Disabled People, which is part of the Ministry of Family, Labour and Social Policy.

As mentioned, the quota system and the provisions related to reasonable accommodation (as well as
public funding available to employers to cover those additional costs related to employee with disabilities)
are the main instruments to foster inclusion in the labour market. Poland has not yet introduced a
comprehensive strategy to implement the CRPD.3°® The Office of Government Plenipotentiary for Disabled
People is finalising a Strategy for Disabled Persons 2018-2030,3*° but at the time of writing this report such
a Strategy is not yet published. It is envisaged, however, that the Strategy would cover all areas of life
(including employment), in compliance with the CRPD.

3% Act of 27 August 1997 on Vocational and Social Rehabilitation and Employment of Persons with Disabilities (Text No 776),
supra, Article 23A (State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para.
464).

391 <https://www.disability-europe.net/dotcom/text/poland/b1-anti-discrimination-legislation>

392 L. Bojarski, Country Report Non-Discrimination Poland (2018), p. 55, available at
<https://www.equalitylaw.eu/downloads/4801-poland-country-report-non-discrimination-2018-pdf-2-79-mb>

393 Labour Code, supra, Article 94 (2).

394 Ordinance on general provisions on health and safety at work, Sections 45.1, 48 (source given by European network of legal
experts in gender equality and non-discrimination, Country Report Non-Discrimination, Austria (2018), supra).

395 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 463. See also L.
Bojarski, Country Report Non-Discrimination Poland (2018), p. 55, available at <https://www.equalitylaw.eu/downloads/4801-
poland-country-report-non-discrimination-2018-pdf-2-79-mb>.

3% |pid. at para. 467.

397 |pid. at para. 469.

398 ANED European Semester 2018/2019 country fiche on disability, Poland, supra, p. 7.

399 ANED European Semester 2018/2019 country fiche on  disability, Poland, supra. See also
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=23508&Lang|D=E
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The Accessibility Plus Programme 2018-2025, approved by the Council of Ministers on July 17, 2018,
should be implemented through more than 44 concrete projects to develop accessibility standards,*°* and
is intended to enhance inter alia accessibility of workplaces.*?

Sheltered workshops are still quite widespread in Poland and they are entitled to receive a financial
support from the State Fund for Rehabilitation of Disabled People.*®

Awareness rising and social campaigns have also been conducted to promote inclusion in the labour
place.%

7.5. Implementation and Enforcement of Accessibility and Reasonable Accommodation Provisions

The CRPD Committee expressed various concerns with regards to the implementation of the CRPD in
Poland.*®> The Committee noted that Polish legal framework do not specifically classify the denial of
reasonable accommodation as a discriminatory act.*® It also highlighted the failure of implementation of
regulations and norms on universal design and physical accessibility.**” With regards to the employment
field, the CRPD Committee expressed concern about the ‘low rate of employment of persons with
disabilities, and the barriers that women with disabilities face when they seek to enter the open labour

market and, as a consequence, their smaller income than others, particularly in rural areas’.*%®

DPOs suggest that the system to obtain financial support for employers is very bureaucratic since and
requires companies to have experienced accountants and qualified staff to handle the administrative
procedures related to application for support and financing. This discourages small companies with scarce
financial and human resources to engage with public authorities to obtain funding to enhance
accessibility.*%°

Case law in relation to the right to work of persons with disabilities and in relation to reasonable
accommodation is reported to be scant.*1°

400 < http://cecgr.com/2018/07/18/poland-accessibility-plus/>

401 |pjd.

402 ANED European Semester 2018/2019 country fiche on disability, Poland, supra, p. 8.

403 Ipid. at para. 443.

404 Ipid.

405 Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of Poland.

406 |pid. at para. 7 (a).

407 Ipid. at para. 15 (b) (c).

408 Committee on the Rights of Persons with Disabilities ‘Information of the Commissioner for Human Rights on measures taken
by the Republic of Poland in 2015-2017 in order to implement the provisions of the Convention on the Rights of Persons with
Disabilities’, (2018), supra, at para. 47.

409 pathWays Project, ‘Report on the comparison of the available strategies for professional integration and reintegration of
persons with chronic diseases and mental health issues, based on five categories of social welfare models in Europe, Poland
Country Report’, supra, p. 5.

410 L. Bojarski, Country Report Non-Discrimination Poland (2018), p. 55, available at
<https://www.equalitylaw.eu/downloads/4801-poland-country-report-non-discrimination-2018-pdf-2-79-mb>
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8. Spain
8.1. Factual Background

According to data EU SILC 2016 (version of March 2018), persons with disabilities amount to 22.4% of the
population.*™ The same statistics show that the employment rate of persons with disabilities is 40.5%,
while that of persons without disabilities is 66%. Among the total number of employed persons with
disabilities, women are 40,1% while men are 40,9%.%% Thus far, the employment rates of persons with
disabilities have not been stable: they have declined between 2008 and 2012 and slightly increased in the
following period but not consistently.*?

8.2. The Rights of Persons with Disabilities in Spain: Introductory Remarks
The Relevant Legal Framework in a Nutshell

Spain is a regional State divided into in Autonomous Communities and cities with the Statute of
Autonomy.** For the purpose of this report, only national legislation will be analyzed.

The Constitution of Spain*®® establishes, in Article 9, para. 2, that it is the responsibility of the State ‘to
promote conditions ensuring that freedom and equality of individuals and of the groups to which they
belong are real and effective, to remove the obstacles preventing or hindering their full enjoyment, and
to facilitate the participation of all citizens in political, economic, cultural and social life’. The principle of
non-discrimination is enshrined in Article 14 of the Constitution. Disability is not explicitly mentioned as
a ground of discrimination, but is encompassed within ‘any other condition or personal or social
circumstance’.*1® The right to work is protected under Article 35, para. 1. The main provision concerning
persons with disabilities is Article 49, which stipulates that:

‘The public authorities shall carry out a policy of preventive care, treatment, rehabilitation and
integration of the physically, sensorially and mentally [disabled] by giving them the specialized
care they require, and affording them special protection for the enjoyment of the rights granted
by this Part to all citizens.’

In December 2018, the Spanish Government proposed an amendment to this provision to align its wording
and content to the CRPD.*" It remains to be seen whether this text will be approved.

According to the Workers’ Statute,*'® a discriminatory dismissal of a worker or a dismissal in violation of

the worker’s fundamental rights is void and the worker will be immediately reinstated and paid any unpaid
wages.

The rights of persons with disabilities are protected and promoted by the General Law on the Rights of
Persons with Disabilities and their Social Inclusion No. 1/2013, which applies to all social fields, including

411 ANED European Semester 2018/2019 country fiche on disability, Spain, report prepared by M. A. Verdugo and C. Jenaro, p.
30, available at <https://www.disability-europe.net/country/spain>

412 |pid, p. 31.

413 Ipid.

414 |pid. at para. 86.

415 Constitution of Spain, October 31, 1978, ratified by referendum of the Spanish people on December 7, 1978 and sanctioned
by his majesty the king before the Cortes Generales on December 27, 1978, available at
<http://www.congreso.es/portal/page/portal/Congreso/Congreso/Hist Normas/Norm/const espa texto ingles 0.pdf>

416 Judgment no. 269/1994 of October 199 of the Spanish Constitutional Court.

417 See at <https://www.equalitylaw.eu/downloads/4774-spain-proposed-draft-reform-of-article-49-of-the-constitution-on-the-
rights-of-persons-with-disabilities-pdf-259-kb>.

418 Real Decreto Legislativo 2/2015, de 23 de octubre, Estatuto de los Trabajadores (RLD 2/2015, of 23 October) , available only in
Spanish at <https://www.boe.es/buscar/pdf/2015/BOE-A-2015-11430-consolidado.pdf>
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employment.*®® This piece of legislation includes a definition of disability. This definition is partially
inspired by the CRPD and provides that persons with disabilities are those who have physical, mental,
intellectual or sensory impairments which, in interaction with various barriers, may hinder their full and
effective participation in society on an equal basis with others.*?° However, it also stipulates that persons
with a disability are ‘those with a recognised degree of impairment equal to or greater than 33 %’.*?! This
law bans discrimination on the grounds of disability and includes various provisions related to the right to
work of persons with disabilities (Articles 35-47).422 The duty on employers (both public and private) to
provide reasonable accommodation for people with disabilities is included in this Law. The limit to the
duty is that of ‘disproportionate burden’. Furthermore, Article 63 of this Law explicitly qualifies as a
discrimination the failure to provide reasonable accommodation, but also the failure to ensure
accessibility for people with disabilities.*?® Article 67 and 68 of the General Law also allow for positive
actions to be adopted to foster inclusion of persons with disability in society.

A series of positive actions have been introduced to support inclusion of people with disabilities in the
labour market. The Act No. 43/2006*?* on Improving Growth and Employment included measures to
encourage hiring of persons with disabilities on permanent contracts. The Law 3/2012 of July, 6 2012
providing for Urgent Measures to Reform the Labour Market has also established a ‘right to geographical
mobility to protect the health of persons with disabilities’.*?> The latter entails that workers with
disabilities in need for rehabilitation treatment in another city ‘have a prior right to take another job in
the same professional group if the company has another vacancy in a locality where such treatment is
more accessible’.*?® This law includes other positive measures in relation to people with disabilities, such
as the possibility for them to retain their jobs in case of redundancy.*?’

The Royal Decree No. 870/2007 regulates supported employment for persons with disabilities, which
entails individualized guidance by specialized job coaches to facilitate work integration of disabled
workers in the open labour market.*?®

419 RLD 1/2013, 29 Noviembre, Ley General de derechos de las personas con discapacidad y de su inclusion social (RLD 1/2013, 29
November, https://www.boe.es/boe/dias/2013/12/03/pdfs/BOE-A-2013-12632.pdf

420 Article 4 of the General Law on the Rights of Persons with Disabilities and their Social Inclusion No. 1/2013.

421 Article 4(2) of the General Law on the Rights of Persons with Disabilities and their Social Inclusion No. 1/2013.

422 Explanation of the provisions at < https://www.garrigues.com/sites/default/files/docs/Labour-Updates-14-2013 1.pdf> p. 3
-5.

423 Article 63 of the General Law on the Rights of Persons with Disabilities and their Social Inclusion No. 1/2013 reads as follows:
‘Se entenderd que se vulnera el derecho a la igualdad de oportunidades de las personas con discapacidad, definidas en el
articulo 4.1, cuando, por motivo de o por razén de discapacidad, se produzcan discriminaciones directas o indirectas,
discriminacién por asociacion, acosos, incumplimientos de las exigencias de accesibilidad y de realizar ajustes razonables, asi
como el incumplimiento de las medidas de accion positiva legalmente establecidas’.

424 Law 43/2006, Of 29 December, For The Improvement Of Growth And Employment, available (unofficial translation) at
<https://www.global-regulation.com/translation/spain/1445942/law-43-2006%252c-of-29-december%252c-for-the-
improvement-of-growth-and-employment.html>

425 |, Cachon, Country Report Non-Discrimination Spain (2018),available at <https://www.equalitylaw.eu/downloads/4745-spain-
country-report-non-discrimination-2018-pdf-2-28-mb> p. 43.

426 |bid.

427 |bid.

428 Real Decreto 870/2007, de 2 de julio, por el que se regula el programa de empleo con apoyo como medida de fomento de
empleo de personas con discapacidad en el mercado ordinario de trabajo at https://www.boe.es/eli/es/rd/2007/07/02/870, See
also PathWays Project, ‘Report on the comparison of the available strategies for professional integration and reintegration of
persons with chronic diseases and mental health issues, based on five categories of social welfare models in Europe, Spain Country
Report’, https://www.path-ways.eu/wp-content/uploads/country report es.pdf, p. 7.
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In Spain, there are employment quotas for persons with disabilities. In companies with more than 50
workers, 2% must consist of people with disabilities;*?® in relation to public sector contracts the quota is
set out by Act No. 9/2017.4%°

The CRPD in the Spanish Legal Framework

Spain signed the CRPD on March 30, 2007 and ratified it without reservations on December 3, 2007.%3!
The CRPD came into force in the Spanish legal framework on May 3, 2008.4*2 The National Disability
Council (Consejo Nacional sobre la Discapacidad), established in 2009, is the body responsible for the
application and implementation of the CRPD.**3® It is entrusted with the tasks of issuing of
recommendations and reports on issues related to the rights of persons with disabilities, including
accessibility.

The Spanish Committee of Representatives of Persons with Disabilities (CERMI) is the umbrella
organization promoting the rights of persons with disabilities.

8.3. Relevant Provisions on Accessibility and Reasonable Accommodation in the Workplace
Accessibility

A general obligation to ensure accessibility in the workplace can be inferred from the General Law on the
Rights of Persons with Disabilities and their Social Inclusion No. 1/2013. This Law requires ‘universal
accessibility’, which is defined as ‘the condition that the environments, processes, goods, products and
services, as well as the objects, instruments, tools and devices must comply with, to be comprehensible,
usable and practicable by all people safely and comfortably and in the most autonomous and natural
possible’ (Article 2 lett. K). Universal accessibility can be achieved by means of universal design, or by the
provision of reasonable adjustments when required in a particular case.

Article 23 para. 2 states that ‘[i]n the field of employment, the basic conditions of accessibility and non-
discrimination referred to in this chapter shall be considered supplementary to those included in the labor
legislation’. As mentioned above, failure to provide an accessible workplace may be considered a form of
discrimination (Article 63 of the General Law).

Article 8 of the Royal Decree 870/2007,% provides for subsidies to support the employer to bear the
additional costs of to employ workers with disabilities.**

Several other provisions in other pieces of legislation include accessibility obligations and accessibility
requirements in relation to the built environment, transportation and ICT.*3¢

Reasonable Accommodation

429 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 181; PathWays
Project, ‘Report on the comparison of the available strategies for professional integration and reintegration of persons with
chronic diseases and mental health issues, based on five categories of social welfare models in Europe, Spain Country Report’,
https://www.path-ways.eu/wp-content/uploads/country report es.pdf, p. 7.

430 Committee on the Rights of Persons with Disabilities, Concluding observations on the combined second and third periodic
reports of Spain, at para. 4 (c).

431 <https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg no=IV-15&chapter=4&clang=_en>

432 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 1.

433 https://www.mscbs.gob.es/ssi/discapacidad/informacion/consejoNacionalDisc.htm.

434 Real Decreto 870/2007, de 2 de julio, por el que se regula el programa de empleo con apoyo como medida de fomento de
empleo de personas con discapacidad en el mercado ordinario de trabajo at https://www.boe.es/eli/es/rd/2007/07/02/870,

435 |bid. Article 8.

436 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 42 (a) (b) (c).
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The General Law on the Rights of Persons with Disabilities and their Social Inclusion No. 1/2013
establishes, under Article 2 lett. m and Article 63, a duty to ensure reasonable accommodation for persons
with disabilities. Article 2 lett. m defines reasonable accommodation as: ‘necessary and appropriate
modifications and adaptations of the physical, social and attitudinal environment to the specific needs of
persons with disabilities not imposing a disproportionate or undue burden, where needed in a particular
case effectively, and practice to facilitate accessibility and participation and to ensure to persons with
disabilities the enjoyment or exercise, on an equal basis with others, of all human rights’.**” Cachon
highlights that ‘employers are required to consult the person with disabilities in question and may consult
other accredited entities specialised in occupational risk prevention services’.**® As mentioned above,
failure to provide reasonable accommodation constitutes a discrimination.

The Royal Decree 170/2004 amending Royal Decree No. 1451/1983%*° allow companies hiring disabled
workers with a permanent contract to apply for grants to adapt the workplace or eliminate barriers or
obstacles that prevent or hinder the work of workers with disabilities.**® However, subsidies to facilitate
implementation of reasonable accommodations are under the remit of regional Governments.*

8.4. Overview of Spanish Policies on Inclusion of Persons with Disabilities in the Workplace

The Action Plan of the Spanish Strategy on Disability 2014-2020*2 is the most important document related
to Spanish disability policy. It was approved by the Council of Ministers on September 12, 2013,* in
compliance with the CRPD, and in line with the European Disability Strategy 2010-2020 and the Council of
Europe Disability Strategy 2020. It addresses five areas of action, including employment and accessibility.
With regard to employment the Strategy aims inter alia to promote the right to work of people with
disabilities, in compliance with principles of equal treatment and non-discrimination.*** Among other
measures, the Strategy mentions the need to ensure compliance with legislation regarding the adaptation
of workplaces.**

Another important policy document is the Employment Activation Strategy 2017-2020, approved by Royal
Decree 1032/2017 and adopted to create more and better jobs, in a context of demographic challenges.**

This strategy includes a commitment to favour ‘the labour inclusion of people with disabilities’.**’

437 |, Cachon, Country Report Non-Discrimination, Spain (2018), p. 42, available at
<https://www.equalitylaw.eu/downloads/4745-spain-country-report-non-discrimination-2018-pdf-2-28-mb>

438 L. Cachon, Country Report Non-Discrimination, Spain (2018), p. 43, available at
<https://www.equalitylaw.eu/downloads/4745-spain-country-report-non-discrimination-2018-pdf-2-28-mb>

439 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 178.

440 Royal Decree 170/2004, Of 30 January, Amending Royal Decree 1451 / 1983, Of 11 May, In Accordance With Provisions In The
Act 13/1982 Of 7 April, Which Regulates Selective Employment And Measures Of Promoting Employment Of The..., available
(unofficial translation) at <https://www.global-regulation.com/translation/spain/1449519/royal-decree-170-2004%252c-of-30-
january%252c-amending-royal-decree-1451---1983%252c-of-11-may%252c-in-accordance-with-provisions-in-the-act-13-1982-
of-7-apri.html>

441 L. Cachon, Country Report Non-Discrimination, Spain (2018), p. 43, available at
<https://www.equalitylaw.eu/downloads/4745-spain-country-report-non-discrimination-2018-pdf-2-28-mb>

442 <https://www.mscbs.gob.es/ssi/discapacidad/docs/plan_accion EED.pdf>
443<https://webcache.googleusercontent.com/search?g=cache:HNFFndT3KQMJ:https://ec.europa.eu/social/BlobServlet%3Fdo
cld%3D12683%26langld%3DIt+&cd=2&hl=it&ct=cInk&gl=ie>

444 Ministry of  Health, Plan of Action of the Spanish  Strategy on  Disability = 2014-2020
<https://www.mscbs.gob.es/ssi/discapacidad/informacion/planAccionEstrategiaEspanolaDiscapacidad.htm>

445 |bid. p. 17 (para 38).

446 |, Lopez Cumbre ‘Spain’s Activation Strategy for Employment’ (2018), available at <https://www.ga-p.com/wp-
content/uploads/2018/07/spains-activation-strategy-for-employment.pdf>

447 ANED European Semester 2018/2019 country fiche on disability, Spain, report, supra, p. 2.
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Spanish policies promoting inclusion of persons with disabilities in the workplace encompass financial
incentives. These are provided to any enterprise employing workers with disabilities, whose disability is
‘equal to or exceeding 33%'**® and include subsidies for permanent contracts, support for training of
workers with disabilities, and tax rebates.**® The ‘Incorpora programme’®* offers companies the
opportunity to be socially active and supports the hiring of persons with disabilities: in particular,
‘Incorpora’ works in a close partnership with businesses and provides them with business advice and full
support the recruitment and integration process’. !

Sheltered employment is widespread in Spain. Special Employment Centres,**? which are regulated by the
Royal Decree 2273/1985 and the Royal Decree 469/2006,> are characterised by a workforce which is
composed by a majority of persons with disabilities.*** Another form of supported work is represented by
‘labour enclaves’, which are ‘half-way between sheltered employment and general labour markets’,*>
and aims to encourage the transition to the open labour market of persons with disabilities.**® Job

placement services are also provided by non-profits organizations.**’

8.5. Implementation and Enforcement of Accessibility and Reasonable Accommodation Provisions

The CRPD Committee welcomed the adoption of the most recent pieces of legislation concerning the legal
protection of the rights of persons with disabilities as well as the adoption of the Action Plan of the Spanish
Strategy on Disability 2014-2020. However, it expressed concerns about the lack of implementation of
accessibility standards.**® The Committee also highlighted that Spain has not implemented the
Committee’s recommendation made in its previous Concluding Observations to increase the low
employment rate of persons with disabilities in the open labour market. **The Committee also suggested
that there is not reliable information on the application of anti-discrimination laws including those on
reasonable accommodation and highlighted the failure to comply with the quota set out in the revised
text of Act No. 9/2017 on public sector contracts.*®® The CRPD Committee considered Spain in breach of
inter alia Article 27 CRPD in its recent Communication No. 34/2015.%5! The complainant, who had suffered
a traffic accident that left him with a permanent motor disability, was declared permanently disabled and
was expelled from the local police force. Further to this expulsion, the complainant claimed inter alia the
violation of his rights to vocational rehabilitation and to work. The Committee found that the fact that

448 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 182.

449 Ibid. at para. 183 — 185.

450 <www.incorpora.org>

451 pathWays Project, ‘Report on the comparison of the available strategies for professional integration and reintegration of
persons with chronic diseases and mental health issues, based on five categories of social welfare models in Europe, Spain Country
Report’, supra, p. 7.

452<https://www.sepe.es/contenidos/personas/encontrar_empleo/empleo personas discapacidad/centros especiales emple
o.html>

433 |bid.

454 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 174.

455 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 174.

456 pathWays Project, ‘Report on the comparison of the available strategies for professional integration and reintegration of
persons with chronic diseases and mental health issues, based on five categories of social welfare models in Europe, Spain Country
Report’, supra, p. 5.

%57 pid. p. 8 — 9.

458 UN Committee on the Rights of Persons with Disabilities, Concluding observations on the combined second and third periodic
reports of Spain, at para. 16 (a).

459 |bid. para 50.

460 |pjd. at para. 50 (a) (b) (c).

461 Committee on the Rights of Persons with Disabilities, Views adopted by the Committee under Article 5 of the

Optional Protocol, concerning communication No. 34/2015, CRPD/C/21/D/34/2015, available at
<https://juris.ohchr.org/Search/Details/2515>
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author was prevented from undertaking a modified-duty assignment or entering into a dialogue aimed at
enabling him to carry out activities complementary to his usual police work constituted a breach of Articles
5 and 27 of the CRPD.

An empirical research conducted in 2018 showed that all the measures adopted in Spain to promote the
integration of persons with disabilities in the labour market have not produced the expected results. The
reasons for such a failure seem to lie, at least partially, in the stigma and negative attitudes of
employers.*®? Another recent empirical study reports that the Spanish hiring subsidies are only limitedly
effective.*®® Moreover, it has been argued that special employment services tend to have less favourable
working conditions and lower wages.*%*

462 M. Garrido-Cumbrera, J. Chacon-Garcia ‘Assessing the Impact of the 2008 Financial Crisis on the Labor Force, Employment,
and Wages of Persons with Disabilities in Spain’ (2018), supra.

463 S, Jiménez-Martin, A. Juanmarti Mestres, J. Vall Castell6 ‘Hiring subsidies for people with a disability: do they work?’ (2019) 20
(5) The European Journal of Health Economics 669-689, available at <https://link.springer.com/Article/10.1007/s10198-019-
01030-9>

464 B, Cueto, V. Rodriguez ‘Is sheltered employment more stable than ordinary employment?’ (2016) 55 Work 51-61,
DOI:10.3233/WOR-162377.
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9. The United Kingdom (UK)
9.1. Factual Background

According to the UK Government official statistics on disability, there are over 11 million people with a
limiting long term illness, impairment or disability, and the most commonly-reported impairments are
those that affect mobility, lifting or carrying.®® In 2012, 46.3% of working-age people with disabilities were
in employment compared to 76.4% of working-age non-disabled people.*® In the period 2014-2016, the
employment rate of disabled people accounted to 47.9% and was much lower than the employment rate
of non-disabled people at 80.1%.%%” In September 2017, the Office for National Statistics UK labour market
reported that the number of persons with disabilities in work, aged between 16 and 64, has risen from
2.9 million in 2013 to 3.5 million in 2017.%68 According to the Labour Force Survey January to March 2018,
released in May 2019, more than 3.7 million persons with disability are currently employed in the UK. Yet,
persons with disabilities are more than twice as likely to be unemployed as non-disabled people.*®°

Before addressing the relevant framework, it is worth noting that after the ‘Brexit’ referendum of 23 June
2016, the UK is currently in the process of withdrawing from the EU. At the time of the writing of this
report, the European Union (Withdrawal) Act 2018*7° has received Royal Assent on 26 June. However, the
withdrawal agreement is still under negotiation, and there is uncertainty on the future of equality law,
mostly derived from EU law.*”* There is an overall political ambiguity on the UK’s future relationship with
the EU and on the overall policy direction, which might impact on the protection and promotion of the
rights of persons with disabilities.

The Relevant Legal Framework in a Nutshell

The UK comprises England, Wales, Scotland, and Northern Ireland (NI). The competence to legislate on
equality is reserved to the Westminster Parliament for Great Britain (i.e. England, Wales and Scotland),
whilst the Northern Ireland Assembly has competence to legislate in this area. This report only considers
legislation in Great Britain and does not discuss NI legislation.

Since the UK does not have a written Constitution, legislation is the primary tool for establishing disability
rights and non-discrimination in the UK. ¥2 The main piece of legislation*”® protecting persons with
disabilities against discrimination is the Equality Act 2010.7* This act now prohibits direct and indirect
discrimination, harassment, victimisation and instructions to discriminate because of race, sex, disability,

465 <https://www.gov.uk/government/publications/disability-facts-and-figures/disability-facts-and-figures>. The data is also
reported in House of Lords- Select Committee on the Equality Act 2010 and Disability (2015-16), The Equality Act 2010: the impact
on disabled people, available at <https://publications.parliament.uk/pa/Id201516/Idselect/Idegact/117/117.pdf>.

466 |bid.

467 Work, Health and Disability Green Paper Data Pack (2016) available at
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/644090/work-health-
and-disability-green-paper-data-pack.pdf>.

488 <https://fullfact.org/economy/disabled-people-work/>

489 <https://www.scope.org.uk/media/disability-facts-figures>

470 <http://www.legislation.gov.uk/ukpga/2018/16/contents/enacted/data.htm>.

471 S, Fredman et al., The Impact of Brexit on Equality Law (2017), available at <http://ohrh.law.ox.ac.uk/wordpress/wp-
content/uploads/2017/11/The-Impact-of-Brexit-on-Equality-Rights.pdf>.

472 A, McColgan, updated by L. Vickers, Country report Non-discrimination United Kingdom (2017), available at
<https://www.equalitylaw.eu/downloads/4307-united-kingdom-country-report-non-discrimination-2017-pdf-1-74-mb>.

473 The Human Rights Act 1998, which gives effect to the European Convention on Human Rights (ECHR) in UK law, provides
valuable protection to persons with disabilities against discrimination.

474 The text of the act is available at <https://www.legislation.gov.uk/ukpga/2010/15/contents>. This act does not apply to
Northern Ireland.
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sexual orientation, religion or belief and age in all sectors of employment and occupation (both public and
private), and access to goods and services, education, housing and the performance of public functions.

A person is regarded as disabled for the purposes of the Equality Act 2010 if she/he ‘has a physical or
mental impairment ... [which] has a substantial and long-term adverse effect on [his or her] ability to carry
out normal day-to-day activities’. A disability will be considered to have a ‘substantial and long- term
adverse effect’ if it impacts substantially upon how the person performs day-to-day activities, and has
lasted for at least 12 months, or the period for which it is likely to last is at least 12 months, or for the rest
of the person’s life.*”> References to ‘disability’ and ‘mental or physical impairments’ in other legislation
are not relevant in the context of application of the Equality Act 2010.%76 People with cancer, HIV infection
and multiple sclerosis are considered to be disabled for the purpose of the Equality Act.*””

The Equality Act prohibits direct and indirect discrimination and prohibits unjustified discrimination
‘arising from disability’ (section 15), and failures to make reasonable accommodations (the act refers to
‘reasonable adjustments’ in sections 20 and 21). The Equality Act 2010 permits ‘positive action’ to improve
disabled people’s participation in society.

Individuals who consider themselves to have been discriminated against in an employment context can
bring legal proceedings to the employment tribunals. Complaints concerning any other unlawful
discrimination by public or private sector bodies can be brought to the civil courts. The Equality and
Human Rights Commission (EHRC) is the regulatory body responsible for enforcing the Equality Act
2010. The EHRC can provide legal assistance to victims of discrimination, intervene in or institute legal
proceedings, and make applications to court for injunctions or, in Scotland, interdicts.*’® It can also provide
general guidance, publish information and undertake research.

Other national laws protect the rights of persons with disabilities and/or contain specific provisions
concerning disability. The adult care system is provided by the Care Act 2014, which came into force in
2015.47°

Accessibility is mainly guaranteed by the Equality Act,*®° which includes a duty to provide accessibility by
anticipating for people with disabilities in some areas to which disability discrimination legislation
applies,* and by provisions included in sectorial legislation, which was often (e.g. in the case of transport
services) either EU legislation or implementation of EU directives.*®? Accessibility of the built environment
is guaranteed by building regulations, which set accessibility standards to ensure that as many people as
possible are able to access and use buildings and their facilities.*®3

The CRPD in the UK Legal Framework

The UK ratified the CRPD on 8 June 2009 and the Optional Protocol on 7 August 2009. It submitted its first
report in 2013.%84

475 <https://www.gov.uk/definition-of-disability-under-equality-act-2010>.

476 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities (CRPD/C/GBR/1), para.
51.

477 |bid.

478 <https://www.equalityhumanrights.com/en/court-action>.

479 See at <http://www.legislation.gov.uk/ukpga/2014/23/section/13/enacted>.

480 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities (CRPD/C/GBR/1), paras
88 et seq.

481 A, McColgan, updated by L. Vickers, Country report Non-discrimination United Kingdom (2017), available at
<https://www.equalitylaw.eu/downloads/4307-united-kingdom-country-report-non-discrimination-2017-pdf-1-74-mb>.

482 |bid.

483 |bid. para 99.

484 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities (CRPD/C/GBR/1), paras
88 et seq.
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It must be also noted that, in 2014, the UN Committee on the Rights of Persons with Disabilities also
launched an inquiry under Article 6 of the CRPD Optional Protocol on ‘the cumulative impact of the
legislation, policies and measures adopted by the State party relating to social security schemes and to
work and employment’. In October 2016 the UN Committee concluded that the provisions on welfare and
social care and persons with disabilities adopted by the UK have disproportionally and adversely affected
the rights of persons with disabilities. 4%

9.3. Relevant Provisions on Accessibility and Reasonable Accommodation in the Workplace
Accessibility

Accessibility of the workplace is mainly guaranteed by the Equality Act 2010 by means of reasonable
adjustments. If there is the need to make physical adaptations to the premises and the employer is not
the owner of such premises, he is expected to request the consent of the landlord. Schedule 21 of the
Equality Act states that where a person (e.g. an employer) is placed under a duty to make reasonable
adjustments but he/she requires the consent of a third party (the landlord) to make such adjustments, it
is ‘always reasonable’ for the employer ‘to have to take steps to obtain the consent’ (Section 2 of Schedule
21).

Employers can find guidance on how to improve accessibility in ‘Clearkit’, which is a free online toolkit
designed to promote practical workplace solutions to the barriers that disabled people and employers
face.*®® This has been created by the Clear Company, which is the UK's leading auditor of inclusive best
practice in recruitment.

Reasonable Accommodations

The duty of reasonable accommodation provided for in the Equality Act 2010 applies in respect of
applicants for posts, anyone on a work placement or internship which is paid, and (actual or prospective)
workers employed ‘under a contract of employment, a contract of apprenticeship or a contract personally
to do work’, also to a variety of types of workers who fall outside this definition including police and other
officers, barristers (in Scotland advocates), partners and contract workers). It is not dependent upon the
size of the employer and it applies to both public and private sector. It applies where a provision, criterion
or practice or a physical feature or the lack of an aid puts a person with disabilities at a substantial
disadvantage in comparison with persons who are not disabled. Inter alia in Salford NHS Primary Care
Trust v Smith Employment Appeal Tribunal stated that reasonable adjustments are primarily concerned
with enabling the disabled person to remain in or return to work with the employer.*’

Adjustments include: making physical adjustments to premises; allocating some duties to another
employee; transferring the person to fill an existing vacancy; flexible working hours; allowing absence
from work for rehabilitation, treatment and assessment; giving or arranging special training; acquiring or
modifying equipment; modifying instructions or reference manuals; modifying procedures for testing or
assessment; providing a reader or interpreter; and providing supervision or other support.*® In the case
of Archibald v Fife Council,*® the House of Lords held that the obligation to make reasonable
accommodation could require employers not to apply the standard procedures for selecting individuals
to fill posts in order to accommodate a disabled person.

485 UN Committee on the Rights of Persons with Disabilities (2016), Inquiry concerning the United Kingdom of Great Britain and
Northern Ireland carried out by the Committee under Article 6 of the Optional Protocol to the Convention (UN Doc. CRPD/C/15/4).
486 <http://www.clearkit.co.uk/about/>.

487 A summary of the case can be found at <https://www.employmentcasesupdate.co.uk/site.aspx?i=ed8995>.

488 A, McColgan, updated by L. Vickers, Country report Non-discrimination United Kingdom (2017), available at
<https://www.equalitylaw.eu/downloads/4307-united-kingdom-country-report-non-discrimination-2017-pdf-1-74-mb>.

489 Archibald v Fife Council [2004] UKHL 32, [2004] IRLR 651
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Guidance on reasonable accommodation is provided by the EHRC Employment Statutory Code of
Practice,*° and by the Government Equalities Office.*!

Employers are obliged to make an adjustment if they know, or could reasonably be expected to know,
that a disabled person is, or may be, an applicant for work.**? The Employment Statutory Code of Practice
also states that:

‘[aln employer must do all they can reasonably be expected to do to find out if a worker has a
disability. What is reasonable will depend on the circumstances. This is an objective assessment.
When making enquiries about disability, employers should consider issues of dignity and privacy

and ensure that personal information is dealt with confidentially’.**

There is not a specific duty to consult the employee, but it would be good practice ‘for an employer to
conduct a proper assessment, in consultation with the disabled person concerned, of what reasonable
adjustments may be required. It is advisable to agree any proposed adjustments with the disabled worker

in question before they are made’.**

The Equality Act does not use or define the concept of ‘disproportionate burden’, but, in UK law, the
question of whether any particular adjustment is ‘reasonable’ involves, in essence, the determination of
this question.

‘Access to work’ funding is available in Great Britain to pay for the adjustments required to get people
with disabilities into work, and/or to assist them to remain in work.**®

9.4.

Priestley®® reports that in August 2015 the Secretary of State for Work and Pensions announced a new
Government target to reduce the employment gap between disabled and non-disabled people, equivalent
to ‘getting 1 million more disabled people into work’.*” To reach this target different measures have been
put in place to increase employment rates and foster inclusion of persons with disabilities in the
workplace. These include programmes to support persons with disabilities to find a job, and allowances
to support those persons with disabilities who are in a low paid job. With regards to the latter, the
Employment and Support Allowance*?® provides an income where disabled people are not working or
working but on a low income.

496

40 <https://www.equalityhumanrights.com/en/publication-download/employment-statutory-code-practice>.  Additional
guidance is included in  <https://www.equalityhumanrights.com/en/multipage-guide/employing-people-workplace-
adjustments>.

491 The guidance is available at
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/138118/Equality_Act_20
10_-_Duty_on_employers_to_make_reasonable_adjustments_for....pdf>.

492 |bid. para. 6.17.

493 |bid. para. 6.19.

494 |bid. para. 6.32.

4%5<https://www.gov.uk/access-to-work>.

49 M. Priestley, European Semester 2016/2017 country fiche on disability —United Kingdom (2016), available at
<https://www.disability-europe.net/country/united-kingdom>.

497 <http://www.reform.uk/publication/rt-hon-iain-duncan-smith-mp-speech-on-work-health-and-disability/>.
498 <https://www.gov.uk/employment-support-allowance/overview>.
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The Access to Work scheme provides for advice and financial support for disabled employees and their
employers to implement adjustments to the workplace.**® According to Corby et al. the most common
type of adjustment is time-related or part-time work requests.>®

As mentioned above, in the UK, failure to meet the duty of reasonable accommodation amounts to a
discrimination and there are several cases concerning the failure to provide adjustments. Most of those
seem to confirm a broad interpretation of the ‘reasonable adjustment obligation’. Exemplary in this
respect, is the G4S Cash Solutions (UK) Ltd v Powell.>® In this case, the Employment Appeal Tribunal held
that the duty of reasonable adjustment could include continued payment at a higher rate for work usually
paid at a lower rate. In a nutshell, the Claimant had a back injury and was moved to a new role that was
usually paid at a lower rate. The Employment Appeal Tribunal found that a reasonable adjustment would
be to continue to pay at the higher rate.

The CRPD Committee released its Concluding Observations on the UK initial report in August 2017. 5%
Despite the existence of advanced legislation and effective enforcement, the Committee expressed
concern ‘for the insufficient affirmative action measures and provision of reasonable accommodation to
ensure that persons with disabilities can access employment on the open labour market...”.>® In relation
to the employment context, the Committee expressed concerns about the effectiveness of policies on
accessibility and reasonable adjustments. Moreover, the Committee affirmed that the Work Capability
Assessment, which is the test used by the British Government's Department for Work and Pensions to
decide whether welfare claimants are entitled to Employment Support Allowance, ‘emphasizes a
functional evaluation of skills and capabilities, rather than recognizing the interactions between
impairment and barriers in society faced by persons with disabilities’.>* Thus, it recommended to develop,
introduce and monitor an effective employment policy for persons with disabilities to ensure that they
can access decent work and that there is equal pay for work of equal value.>®

While concerns have been expressed that the UK’s withdrawal from the EU could lead to negative
outcomes for persons with disabilities, the Government has stated that it does not intend to weaken rights
of persons with disabilities and that it will preserve funding for existing projects.>%

4995, Corby, L. William and S. Richard, ‘Combatting disability discrimination: A comparison of France and Great Britain’, 2019, 25
(1) European Journal of Industrial Relations 41-56. Available at
<https://journals.sagepub.com/doi/pdf/10.1177/0959680118759169?casa_token=VVWt1_aEUhYAAAAA:k1JI63UuLtIB8eMfrkS
q1QwCYTouVLPj555Q__ csTeqnWDIFvj_bteg-bYfr0j42Pp3DBgNYvQ>

500 S, Corby, L. William and S. Richard, ‘Combatting disability discrimination: A comparison of France and Great Britain’, 2019, 25
(1) European Journal of Industrial Relations 41-56. Available at
<https://journals.sagepub.com/doi/pdf/10.1177/0959680118759169?casa_token=VVWt1_aEUhYAAAAA:k1J163UuLtIB8eMfrkS
q1QwCYTouVLPj555Q_ csTeqnWDIFvj_bteg-bYfr0j42Pp3DBgNYvQ>

501 A text of the case can be found at <https://www.employmentcasesupdate.co.uk/site.aspx?i=ed31608>.

502 Committee on the Rights of persons with Disabilities, Concluding observations on the initial report of the United Kingdom of
Great Britain and Northern Ireland, CRPD/C/GBR/CO/1, 24 August 2017.

503 Committee on the Rights of persons with Disabilities, Concluding observations on the initial report of the United Kingdom of
Great Britain and Northern Ireland, CRPD/C/GBR/CO/1, para. 56(b).

504 |bid. para 56 (c).

505 Committee on the Rights of persons with Disabilities, Concluding observations on the initial report of the United Kingdom of
Great Britain and Northern Ireland, CRPD/C/GBR/CO/1, 24 August 2017, para 57.

506 House of Lords, Library Briefing, ‘Disability in the UK: Rights and Policy. Debate on 28 June 2018’, available at <
http://researchbriefings.files.parliament.uk/documents/LLN-2018-0071/LLN-2018-0071.pdf>
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10. Norway
10.1. Factual Background

In 2015, statistics Norway estimated that approximately 12-15% of the Norwegian population has
disabilities.>” These data, however, vary depending on how disability is defined.

The latest Labour Force Survey of Disabled People, which dates back to September 3, 2018, showed that
the percentage of persons with disabilities aged between 15-66 amounts to 16.8% of the total
population.”® The employment rate of people with disabilities is 43.9%.°% According to the same survey,
the employment rate of males with disabilities between 15-66 years old (46%) is higher than the one of
females with disabilities of the same age (42.2%).51°

10.2. The Rights of Persons with Disabilities in Norway: Introductory Remarks

Norway is not a State Member of the EU. It is however a member of the European Economic Area (EEA)
and has implemented EU anti-discrimination legislation (including the Employment Equality Directive).>!!

The Relevant Legal Framework in a Nutshell
After its revision in May 2014 and the latest amendments in 2018, the Norwegian Constitution provides
for a comprehensive protection of human rights. Article 2 stipulates that the Constitution must ‘ensure
democracy, a state based on the rule of law and human rights’.>*2 The principle of equality and the
prohibition against discrimination are provided for in Article 98, which affirms that:
‘All people are equal under the law. No human being must be subject to unfair or disproportionate
differential treatment.’

Article 110 of the Constitution requires the State to:

‘[...] create conditions under which every person capable of work is able to earn a living through
their work or enterprise. Those who cannot themselves provide for their own subsistence have
the right to support from the state.’>!3

Article 92 of the Constitution also states that:

‘The authorities of the State shall respect and ensure human rights as they are expressed in this
Constitution and in the treaties concerning human rights that are binding for Norway’.

507 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities,

CRPD/C/NOR/1, 7 December 2015, at para. 282.

508 https://www.ssb.no/en/arbeid-og-lonn/statistikker/akutu/aar

509 |bid.

510 |bid. Between 2014 and 2017, the employment rate of the total persons with disabilities was stable in general terms; however,
the unemployment rate was higher for men than for woman. Moreover, the percentage of employed men increased (+4%), while
the one of employed women decreased (-3%). Common Core Document, Norway, attached to the State’s Party Report, at para.
49, available at
<https://tbinternet.ohchr.org/ layouts/15/treatybodyexternal/Download.aspx?symbolno=HRI%2fCORE%2fNOR%2f2017&Lang
=en>

511 |n that regard see E. L. McClimans, Country report Non-discrimination Norway (2018), available at
https://www.equalitylaw.eu/downloads/4793-norway-country-report-non-discrimination-2018-pdf-2-24-mb

512 The Constitution of the Kingdom of Norway (as laid down on 17 May 1814 by the Constituent Assembly at Eidsvoll and
subsequently amended, most recently in May 2018), is available at
<https://www.stortinget.no/globalassets/pdf/english/constitutionenglish.pdf> . See also the State’s Party Report under Article
35 of the UN Convention on the Rights of Persons with Disabilities, at para. 13.

513 |bid. Article 110.
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This provision requires public authorities to implement human rights conventions, including the CRPD
(which, as it will be highlighted in the subsequent section, was ratified by Norway in 2013).

The relevant legal framework when it comes to accessibility of workplaces consist of two pieces of
legislation: the Anti-Discrimination and Accessibility Act (ADAA)'* and the most recent act on the matter,
the 2018 Equality and Anti-Discrimination Ombud Act.>*

The Anti-Discrimination and Accessibility Act (ADAA)*® aims to promote equal opportunities and equal
rights for people with disabilities and to enhance their social.>?” There is no definition of disability in the
Act. However, McClimans suggests that, in the preparatory works of the law, disability was defined as
‘reduced functional ability either regarding physical, mental or cognitive abilities’.>'® The ADAA prohibits
discrimination on the ground of disability in all areas of life, including employment, and allows for positive
measures or targeted differential treatment to promote the rights of people with disabilities. It imposes,
in Section 13, a duty to ensure universal design (which will be discussed further below). It stipulates that:

‘Public and private undertakings focused on the general public shall have a duty to ensure
universal design of the undertaking’s general function provided that this does not impose a
disproportionate burden on the undertaking’.

With regard to the employment field, Section 19 is among the most relevant provisions. It stipulates that:

‘[e]lmployer and employee organisations shall make active, targeted and systematic efforts to
promote the purpose of this Act within their fields of activity’.

Chapter 5 of the Act also imposes a series of obligations on employers, including that of providing
reasonable (individual) accommodations to disabled workers (Section 26).°® The duty to provide
accommodations applies in so far as the accommodation does not impose a disproportionate burden.
Section 26 affirms that

‘Iw]hen assessing whether the accommodation imposes a disproportionate burden, particular

weight shall be given to the effect of the accommodation on the dismantling of disabling barriers,

the necessary costs associated with the accommodation and the resources of the undertaking’.
The ADAA is enforced by the Equality and Anti-Discrimination Ombud, an independent body
administratively subordinate to the Ministry of Children and Equality,® and by the Equality and Anti-
Discrimination Tribunal, which may impose fines to ensure compliance with its orders and award
compensation for economic and non-economic loss in discrimination cases.>?

The most recent Equality and Anti-Discrimination Act>?? entered into force on January 1, 2018. It seems
to complement the ADAA and includes provisions that are particularly relevant to persons with

514 Act (No. 61 of 2013) prohibiting discrimination on grounds of disability (Anti-Discrimination and Accessibility Act).available at
<https://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=97447> .

515 Act relating to equality and a prohibition against discrimination (Equality and Anti-Discrimination Act), entered into force on
January 1, 2018, available at <https://lovdata.no/dokument/NLE/lov/2017-06-16-51>

516 Act June 20, 2008 No 42 relating to a prohibition against discrimination on the basis of disability (the Anti-Discrimination and
Accessibility Act), available at <https://www.ilo.org/dyn/natlex/natlex4.detail?p lang=en&p isn=88353>

517 Ibid. section 1.

518 E. L. McClimans, Country report Non-discrimination ~ Norway  (2018), p. 38 available at
https://www.equalitylaw.eu/downloads/4793-norway-country-report-non-discrimination-2018-pdf-2-24-mb

519 Ipid. section 3 and 14; and State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities,
at para. 16.

520 Common Core Document, Norway, attached to the State’s Party Report, at para. 183, available at
<https://tbinternet.ohchr.org/ layouts/15/treatybodyexternal/Download.aspx?symbolno=HRI%2fCORE%2fNOR%2f2017&Lang
=en>

521 |pid. at para. 187.

522 Act relating to equality and a prohibition against discrimination (Equality and Anti-Discrimination Act), entered into force on
January 1, 2018, available at <https://lovdata.no/dokument/NLE/lov/2017-06-16-51>
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disabilities.>?® On the whole this act prohibits discrimination on various grounds, including disability, in all
areas of life. For the purpose of this analysis, Section 25 is particularly relevant as it lays down a general
duty of employer and employee organizations to promote equality and prevent discrimination on the
basis of inter alia disability. In a similar vein, Section 26 places on employers a general duty to promote
equality. According to this provision:

‘All employers shall, in their operations, make active, targeted and systematic efforts to
promote equality and prevent discrimination on the basis of gender, pregnancy, leave in
connection with childbirth or adoption, care responsibilities, ethnicity, religion, belief,
disability, sexual orientation, gender identity and gender expression. Such efforts shall
encompass recruitment, pay and working conditions, promotion, development
opportunities, accommodation, the opportunity to combine work with family life and
preventing harassment.

All public undertakings, regardless of size, and private undertakings that ordinarily employ
more than 50 persons shall, in the context of their operations

a) investigate whether there is a risk of discrimination or other barriers to equality,
b) analyze the causes of identified risks,

c) implement measures suited to counteract discrimination and promote greater equality
and diversity in the undertaking, and

d) evaluate the results of efforts made pursuant to a) to c).

The efforts specified in the second paragraph shall be made on an ongoing basis and in
cooperation with employee representatives’.

According to Section 26a, both public undertakings, and private undertakings (with more than 50
employees) must ‘issue a statement on equality measures implemented or planned to promote the Act's
purpose of equality irrespective of ethnicity, religion, belief, disability, sexual orientation, gender identity
and gender expression’ (emphasis added). Section 29 goes on to define the material scope of the
prohibition of discrimination in employment and affirms that it applies in employment relationships,
including the promotion, appointment, reassighment of a worker with disabilities and his/her pay and
working conditions. Other provisions lay down the duties of employers in relation to ensuring equality.
Finally and notably for the purpose of this analysis, the Equality and Anti-Discrimination Act also contains
provisions on universal design and individual accommodation, which will be further discussed in section
10.3.5%

Alongside these acts, the Working Environment Act (WEA)*® includes provisions concerning
accommodations for employees with a reduced capacity for work. Namely, according to the WEA,
employers are obliged to provide individual support for employees with reduced capacity for work and
for employees who at some stage of the working relationship develop a need for facilitation (Section 4-
6). On the whole, the WEA also mandates employers to create an accessible and non-discriminatory
working environment.>?

523 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 36.

524 Common Core Document, Norway, attached to the State’s Party Report, at para. 200, available at
<https://tbinternet.ohchr.org/ layouts/15/treatybodyexternal/Download.aspx?symbolno=HRI%2fCORE%2fNOR%2f2017&Lang
=en>

525 Act relating to working environment, working hours and employment protection, etc. (Working Environment Act), amendment
acts incorporated, available at <https://www.arbeidstilsynet.no/globalassets/regelverkspdfer/working-environment-act>.

526 G, Chhabra, ‘Two words, too apart to converge? A comparison of social regulation policies aimed at the employment of
disabled people in Norway and India’ (2019) 13 European Journal of Disability Research 83 — 100, p. 93.
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The National Insurance Act®? recognizes the right to a set of economic benefits to certain social
categories, including persons with disabilities. Among the benefits afforded to persons with disabilities,
there are work assessment allowance and assistive measures.*”® Additionally, the Civil Service Act*?®
provides for rules in relation to the government’s employees with disabilities.>*® The Act states that ‘if
there are qualified applicants who have a disability, at least one such applicant must be called in for an
interview’, and that ‘a qualified applicant with a disability can be appointed even if there are more highly

qualified applicants’.53!

The CRPD in the Norwegian Legal Framework

Norway signed the CRPD on March 30, 2007 and ratified it on June 3, 2013.532 Norway’s initial report to
the CRPD Committee was submitted in June 2015.53% Norway has not yet signed the Optional Protocol to
the CRPD.>* In that connection, in May 2019, the Committee itself has expressed concern about the lack
of ratification of the Optional Protocol, recommending Norway to proceed as soon as possible.>*

The Ministry of Children and Equality is the national focal point for the CRPD and has the overall
responsibility for the implementation of its provisions, whereas the Equality and Anti-Discrimination
Ombud has the task of monitoring the national implementation of the CRPD.>%

10.3. Relevant Provisions on Accessibility and Reasonable Accommodation in the Workplace
Accessibility

In Norway, the ADAA requires require services available to the public, buildings and infrastructure to be
designed and built in a disability-accessible way. The ADAA in Section 1 also states that:

‘[e]quality shall mean: a) equal status, b) equal opportunities and rights, c) accessibility, and d)
accommodation’.

Section 13 of the ADAA refers to ‘universal design’, which is defined as ‘designing or accommodating the
main solution with respect to the physical conditions, including information and communications
technology (ICT), such that the general function of the undertaking can be used by as many people as
possible’. A breach of the obligation to ensure universal design amounts to a prohibited discrimination.
Section 13 applies to public and private undertakings that offer goods or services to the general public.
This duty applies in so far as it does not entail a disproportionate burden. Section 13 provides that

‘I[w]hen assessing whether the design or accommodation such a burden, particular importance
must be attached to the effect of the accommodation on the dismantling of disabling barriers, if

527 National Insurance Act (No. 19 of 1997), available at
<https://www.ilo.org/dyn/natlex/natlex4.detail?p lang=en&p isn=47496>

528 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 31.

529 Civil Service Act (No. 3 of 1983), available at <https://www.ilo.org/dyn/natlex/natlex4.detail?p lang=en&p isn=63362>

530 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 259. G. Chhabra,
‘Two words, too apart to converge? A comparison of social regulation policies aimed at the employment of disabled people in
Norway and India’ (2019) 13 European Journal of Disability Research 83 — 100, p. 92

531|pid. para 259.

532 United Nations Treaty Collection, available at <https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg no=IV-
15&chapter=4&clang=_en>

533 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities

534 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 1.

535 Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of Norway, 7 May 2019,
CRPD/C/NOR/CO/1, at para. 5 (c) and 6 (c).

536 <https://www.regjeringen.no/en/topics/equality-and-social-inclusion/likestilling-og-
inkludering/funksjonsnedsetjingar/id2005941/>
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the main business function is of a public nature, the necessary costs associated with providing the
accommodation, the undertaking’s resources, whether the normal function of the undertaking is
of a public nature, safety considerations and cultural heritage considerations’.

Section 17 of the Equality and Anti-Discrimination Act>*’ echoes what already provided for in Section 13
of the ADAA and requires that:

‘[p]ublic undertakings and private undertakings focused on the general public have a duty to
ensure that their general functions have a universal design’.

This section also defines universal design in a manner consistent to the ADAA, and provides that the duty
of guaranteeing universal design is not absolute and it doesn’t apply when universal design imposes an
undue burden on the duty bearer.>®

Accessibility requirements are the provided in other pieces of legislation. For example with regards to the
build environment, the Planning and Building Act®* regulates physical accessibility for persons with
disabilities in relation to planning and building matters.>*

In light of these provisions as well as of the general duty of employers to promote equality enshrined in
the Equality and Anti-Discrimination Act, it can be affirmed that employers are obliged to make the
workplace accessible to people with disabilities, unless this entails a disproportionate burden on them.

Reasonable Accommodation

Norwegian legislation includes a number of provisions on individual accommodation.>* In particular,
Section 26 of the ADAA provides for a duty of the employer to ensure individual accommodations to the
worker with disabilities. A breach of the obligation to ensure individual accommodation amounts to
discrimination on the ground of disability. The ADAA refers to a right of ‘individual accommodation’ and
does not explicitly mention the term ‘reasonable’. However, this accommodation entails what prescribed
by Article 2 CRPD and by Article 5 of the Employment Equality Directive.
The Equality and Anti-Discrimination Act also includes various norms related to reasonable
accommodation, which must be provided also outside the employment field. With regards to work, in
particular, Section 22 stipulates that:
‘Workers and job seekers with disabilities have a right to suitable individual accommodation in
respect of recruitment processes, workplaces and work tasks, to ensure that they have the same
opportunities as other persons to secure or sustain employment, benefit from training and other
skills development measures, and carry out and have the opportunity to progress in their work.
The right applies to accommodation that does not impose a disproportionate burden. In the
assessment, particular weight shall be given to
a) the effect of accommodation in terms of dismantling barriers for persons with disabilities
b) the costs associated with accommodation

537 Act relating to equality and a prohibition against discrimination (Equality and Anti-Discrimination Act), entered into force on
January 1, 2018, section 1, available at <https://lovdata.no/dokument/NLE/lov/2017-06-16-51>

538 |pid.

539 Planning and Building Act (2008), Act of 27 June 2008 No. 71 relating to Planning and the Processing of Building Applications
(the Planning and Building Act) (the Planning part), available at <https://www.regjeringen.no/en/dokumenter/planning-building-
act/id570450/>

540 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 24, 56, 57.

541 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 35.
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c) the resources of the undertaking.’>*

In substance, the right to obtain an accommodation applies only when accommodations do not impose a
disproportionate burden, which is identified taking into account various elements, like the effects and
costs of accommodation and the resources of the undertaking.>*®

Moreover, Section 4 of the Working Environment Act specifies that work equipment shall to be reasonably
arranged so that employees with disabilities can work (para. 1) and when an employee becomes less
capable to work because of an accident or similar events, the employer ‘shall, as far as possible,
implement the necessary measures to enable the employee to retain or be given suitable work’.>*

10.4. Overview of Norwegian Policies on Inclusion of Persons with Disabilities in the Workplace

The entity that coordinates Norwegian policies for persons with disabilities is the Ministry of Children,
Equality and Social Inclusion, which is also the focal point for the implementation of the CRPD.>*

The Norwegian Labour and Welfare Administration (NAV) manages programmes related to access to the
labour market.>*® In order to promote employment of persons with disabilities several financial incentives
are provided to employers. The most relevant are wage subsidies to cover part of the costs for hiring
persons with disabilities. Moreover, compensation of the costs incurred by employers to accommodate
the workplace is provided.>” The Job Strategy for Persons with Disabilities, that was presented in 2012
and continued until 2014,>* identified the barriers that preclude access to the labour market to persons
with disabilities and elaborated practical measures in order to include as many persons with disabilities
as possible in the Norwegian labour market.>*

The ‘Inclusive Working life Agreement 2014-2018’,>° the fourth of a series of agreements that started in
2001°%! between the Minister of Labour and social partners, sets forth a series of agreed measures to
promote inclusion and access of persons with disabilities to employment. One of the purposes of this
agreement is to reduce absence due to illness and prevent expulsion and withdrawal from working life.>>2
It also aims to foster work practices that develop and value individual capabilities.

542 Act relating to equality and a prohibition against discrimination (Equality and Anti-Discrimination Act), entered into force on
January 1, 2018, section 22, available at <https://lovdata.no/dokument/NLE/lov/2017-06-16-51>

543 Ibid.

544 Act relating to working environment, working hours and employment protection, etc. (Working Environment Act), amendment
acts incorporated, section 4, available at <https://www.arbeidstilsynet.no/globalassets/regelverkspdfer/working-environment-
act>

545 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 3, 300.

546 |pid. at para. 248.

547 G. Chhabra, ‘Two words, too apart to converge? A comparison of social regulation policies aimed at the employment of
disabled people in Norway and India’ (2019) 13 European Journal of Disability Research 83 — 100, p. 94.

548 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 251.

549 <https://www.regjeringen.no/en/dokumenter/jobs-strategy-for-people-with--disabilit/id733535/>; and State’s Party Report
under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 251.

550 | etter of Intent regarding a more inclusive working life 4 March 2014 — 31 December 2018 (the IA Agreement), available at
<https://www.regjeringen.no/globalassets/departementene/asd/dokumenter/2016/ia_agreement -2014 18.pdf>

551 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 253

552 <https://www.bufdir.no/en/English_start page/Disabilities in Norway/>; and G. Chhabra, ‘Two words, too apart to
converge? A comparison of social regulation policies aimed at the employment of disabled people in Norway and India’ (2019)
13 European Journal of Disability Research 83 — 100, p. 94.
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Crucial for ensuring full participation in the society is recent Government’s Action Plan for Universal
Design (2016-2019),>*®* which includes numerous measures to enhance accessibility of the built
environment, transportation, ICT and all services.

10.5. Implementation and Enforcement of Accessibility and Reasonable Accommodation Provisions

While Norwegian law and policy are extremely ambitious, the ANED report 2018-2019 points out that the
real situation of persons with disabilities in the Norwegian employment context is still far from ideal.>>*
The report also highlights that the employment sector is one in which a reform is needed.>*> The OECD
also highlights that the ‘sickness and disability system does not adequately encourage and facilitate those
with work capacity to re-enter the labour force’.>*® The Initial Report of Norway to the CRPD Committee
confirms that persons with disabilities still face barriers.>’

The CRPD Committee expressed concern about the fact that the CRPD ‘has not been incorporated into
national law and there is no comprehensive strategy or action plan for the implementation of the
Convention [...] developed in consultation with organizations of persons with disabilities’.>>®

A study conducted in 2018 reveals that there has been a growth in employment of persons with disabilities
between 2006-2010 and 2011-2015.5°In the latter period, employers have become more responsive to
including persons with disabilities in employment and providing workplace adaptations.>®® However,
another study shows that, in Norway, anti-discrimination legislation has only had a little direct impact on
concrete companies’ practices, which are influenced by a great number of factors, both economic and
non-economic.>®!

553 <https://www.regjeringen.no/en/dokumenter/regjeringens-handlingsplan-for-universell-utforming/id2473299/>

554 ANED, ‘European Semester 2018/2019 shadow fiche on disability — report on Norway’, report prepared by J. Sandvin and T.
Bliksvaer, available at <https://www.disability-europe.net/country/norway>

555 ANED, ‘European Semester 2018/2019 shadow fiche on disability — report on Norway’, report prepared by J. Sandvin and T.

Bliksvaer, available at <https://www.disability-europe.net/country/norway>
556

https://www.regjeringen.no/contentassets/54174c4ea27845ef86f315334bb57493/oecd economic surveys norway janua
ry 2018.pdf cited in ANED, ‘European Semester 2018/2019 shadow fiche on disability — report on Norway’, report prepared
by J. Sandvin and T. Bliksvaer, available at <https://www.disability-europe.net/country/norway>

557 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 9.

558 Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of Norway, at para. 5 (a)

and (c).

559Y. Kuznetsova, J. P. Cerdeira Bento, ‘Workplace Adaptations Promoting the Inclusion of Persons with Disabilities in

Mainstream Employment: A Case-Study on Employers’ Responses in Norway’ (2018) 6 (2) Social Inclusion 35 —45.

560 |bid.

561y, Kuznetsova, B. Yalcin, ‘Inclusion of persons with disabilities in mainstream employment: is it really all about the

money? A case study of four large companies in Norway and Sweden’ (2017) 13 (2) Disability & Society 233 — 253.
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11. Russia
11.1. Factual Background

According to data included in the Initial Report of Russia to the CRPD Committee, which however date
back to 2013, the number of persons with disabilities in Russia rose considerably between 1993 and 2013
from 4.7 million to 13.2 million.*®2 The Report indicates that, according to data from the Pension Fund of
Russian Federation (PFR), the number of employed persons with disabilities grew by 22.3% between 2008
and 2013 and, at the beginning of 2014, reached 18.4% of the total number of persons with disabilities.>
Data however are not collected systematically, and despite the creation of the Federal Register of Disabled
Persons (FRD) in 2017, Demianova suggests that several problems still exist with regards to comparability
and reliability of statistics on disability.>%

11.2. The Rights of Persons with Disabilities in Russia: Introductory Remarks

The Relevant Legal Framework in a Nutshell

Russia, officially called ‘Russian Federation’, is a confederation of states.>®® This report only consider
federal legislation.

The Constitution of the Russian Federation®® enshrines the principles of equality and non-discrimination,

as well as the protection of human dignity.*®’ Article 19 para. 2 bans discrimination on various grounds
(‘sex, race, nationality, language, origin, property and official status, place of residence, religion,
convictions, membership of public associations, and also of other circumstances’), but does not mention
disability explicitly. However, disability is encompassed under ‘other circumstances’. Article 7 of the
Constitution ensures the development of humankind, protects labour and health of people in the Russian
Federation, guaranteeing a minimum wage and public support for specific categories of citizens, including
persons with disabilities.>®® Moreover, Article 37 para. 3 bans discrimination in the workplace and
stipulates the right to work and the right of everyone to freely dispose of their own capacity for labour.>®

A set of legislative acts has been adopted to protect persons with disabilities and promote their social
participation.>”® The main one is the Federal Act on Social Protection for Persons with Disabilities, often
cited as Social Protection for Persons with Disabilities Act.>’* The preamble specifies that the aim of the

562 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 2.

563 |pid. at para. 368.

564 A, Demianova, supra, p. 11-12.

565 Common Core Document, Russia, attached to the State’s Party Report, at para. 1 and 6, available at
<https://tbinternet.ohchr.org/ layouts/15/treatybodyexternal/Download.aspx?symbolno=HRI%2fCORE%2fRUS%2f2017&Lang=
en>

566 The Constitution of the Russian Federation, adopted at the December 12, 1993 referendum, available at
<http://www.mid.ru/en/foreign _policy/official documents/-/asset publisher/CptICkB6BZ29/content/id/571508>

567 Article 19 (1) and (2), 21 (1).

568 Article 7 reads as follows: ‘1. The Russian Federation shall be a social state whose policy is aimed at creating conditions ensuring
a worthy life and a free development of Man. 2. In the Russian Federation the labour and health of people shall be protected, a
guaranteed minimum wage shall be established, State support shall be provided for the family, maternity, fatherhood and
childhood, to the disabled and to elderly citizens, the system of social services shall be developed and State pensions, allowances
and other social security guarantees shall be established.’

569 Article 37 (3) reads as follows: ‘Everyone shall have the right to work in conditions, which meet safety and hygiene
requirements, and to receive remuneration for labour without any discrimination whatsoever and not below the minimum wage
established by federal law, as well as the right of protection against unemployment’. See also State’s Party Report under Article
35 of the UN Convention on the Rights of Persons with Disabilities, para. 367.

570 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 5, 10.

571 Federal Law No. 181-FZ of November 24, 1995 about Social Protection of Disabled People in the Russian Federation, available
at
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act is to ensure that persons with disabilities have the same opportunities as other citizens to exercise
civil, economic, political and other rights and freedoms.>”? Article 1 para. 1 defines a person with disability
as ‘a person with impaired health and persistent impairment of body function caused by illness or the
consequences of trauma or defects and resulting in the limitation of everyday activities and the need for
social protection’.””® Article 3, as modified after the ratification of the CRPD, bans discrimination on the
basis of disability, and gives a definition of discrimination which reproduces verbatim that included in
Article 2 CRPD.>”* Other provisions guarantee participation and inclusion in society of persons with
disabilities.’”® Positive measures in the areas of vocational training and work are also mentioned as a tool
to foster inclusion. In particular, Article 20 of the Federal Act on Social Protection for Persons with
Disabilities establishes hiring quotas for persons with disabilities.>”®

In order to implement the CRPD, the Russian Federation enacted the Federal Law No. 419-FZ of December
1, 2014.577 This piece of legislation amends 25 existing acts on social protection of persons with disabilities
to ensure compliance with the CRPD.5’”® Those amendments concern inter alia non-discrimination,
accessibility to facilities and services, economic and training support.>”® However, Russian legislation as
yet does not include a provision on reasonable accommodation.>®

The rights of people with disabilities in the field of work are enshrined in the Labour Code.*®! The code
prohibits discrimination in the employment on the ground inter alia of disability.>® It also establishes that
the employer ‘shall create labour conditions for disabled persons according to the individual rehabilitation
program’.>® |n the Code, a set of other provisions have been introduced in order to ensure the ability of
persons with disabilities to exercise their labour rights on an equal basis with others. The Code of
Administrative Offences No. 195-FZ of 30 December 2001% has introduced sanctions in case of failure
to meet the hiring quota requirements®> and of non-compliance with the labour code standards.>8®

The CRPD in the Russian Legal Framework

<https://ilo.org/dyn/natlex/natlex4.detail?p lang=en&p isn=44981&p country=RUS&p count=859&p classification=08.01&p
classcount=18>.

572 |pjd. preamble.

573 |pid. Article 1 (1).

574 D. Bartenev and E. Evdokimova, Russia, in L. Waddington and A. Lawson, The Un Convention on the Rights of Persons with
Disabilities in Practice (OUP, 2018), p. 352.

575 See Articles 2 (1), 9 (3), 14, 15.

576 |pjd. at para. 343.

577 Federal Law No. 419-FZ of December 1, 2014, on Amendments to Certain Laws of the Russian Federation on Social Protection
of Persons with Disabilities Following the Ratification of the Convention on the Rights of Persons with Disabilities (as amended by
Federal Law No. 394-FZ of December 29, 2015), available at <https://wipolex.wipo.int/en/legislation/details/17073>

578 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 20.

579 |bid. at para. 53, 98, 106.

580 E, Shinkareva, ‘Development of Law on Protection from Disability-Based Discrimination in Russia’ (2018), 23 (4) Biatostockie
Studia Prawnicze, p. 57, available at
<https://webcache.googleusercontent.com/search?q=cache:fQBHG6R14SkJ:https://repozytorium.uwb.edu.pl/jspui/bitstream/

11320/7572/1/BSP_23 4 E Shinkareva Development of Law.pdf+&cd=1&hl=it&ct=clnk&gl=ie> .

581 Labour Code of the Russian Federation of 31 December 2001, available at
<https://www.ilo.org/dyn/natlex/docs/WEBTEXT/60535/65252/E01RUSO1.htm>

582 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at paras. 329-330.

583 Article 224.

584 Code of Administrative Offences of the Russian Federation No. 195-Fz Of December 30, 2001 (adopted by the State Duma on
December 20, 2001, endorsed by the Council of Federation on December 26, 2001), available at
<https://www.wipo.int/edocs/lexdocs/laws/en/ru/ru073en.pdf>

585 |pid. Articles 19 (7) and 5 (42).

586 |bid. Article 9 (13); see also State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities,
at para. 105.
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The Russian Federation signed the CRPD on September 24, 2008 and ratified it on September 25, 201257
In Russia, which is a monist country, the CRPD is fully applicable within the whole territory of the
Federation, without any exception.>®®

Nevertheless, Russia has not ratified the Optional Protocol to the CRPD as yet.>®

11.3. Relevant Provisions on Accessibility and Reasonable Accommodation in the Workplace
Accessibility

Further to the ratification of the CRPD, several provisions have been introduced to ensure accessibility for
persons with disabilities of transportation, built environment polling stations social infrastructures,
hospitals.>®® Article 15 of the Federal Act on Social Protection for Persons with Disabilities ‘obliges
authorities and organizations to ensure that persons with disabilities have unimpeded access to facilities,
services and information in all areas provided for by the Convention, including city planning and
development, the design, construction renovation and maintenance of facilities, the development and
operation of transport, information and communications systems’.>* However, in the Russian legal

framework there is no term analogous to ‘universal design’.>%?

To ensure that persons with disabilities work in safe and healthy working conditions, the Health and Safety
Rules of 18 May 2009, which are applicable to enterprises in all sectors of the economy, set out a series
of requirements ‘to establish safe and healthy working conditions that take into account their physical

needs’.5%

The most important Russian policy document on accessibility of persons with disabilities is the State
Accessible Environment Programme 2011-2020, which aims at creating a barrier-free environment
(including a barrier-free workplace).>®* The programme includes the promotion of best practices in various
social sectors, but also financial support allocated to DPOs to promote inclusion of persons with disabilities
in the labour market.>*®

Reasonable Accommodation

The concept of ‘reasonable accommodation’ is not mentioned explicitly in Russian legislation. However,
according to the Initial Report to the CRPD Committee, a duty to provide reasonable accommodation can
be inferred from other legal provisions and is inherent to the legal framework.>*® For example, Article 23
of the of the Federal Act on Social Protection for Persons with Disabilities requires that persons with

587 <https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg no=IV-15&chapter=4&clang= _en>

588 |bid. at para. 48. See also D. Bartenev and E. Evdokimova, Russia, in L. Waddington and A. Lawson, The Un Convention on the
Rights of Persons with Disabilities in Practice (OUP, 2018), p. 352.

589 Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of the Russian Federation,
at para. 5.

5% D. Bartenev and E. Evdokimova, Russia, in L. Waddington and A. Lawson, The Un Convention on the Rights of Persons with
Disabilities in Practice (OUP, 2018), p. 352, at p. 362. See e.g. Federal Act on Technical Regulations on the Safety of Buildings and
Facilities; Urban Planning Code; Code SP 59.13330.2012; see also State’s Party Report under Article 35 of the UN Convention on
the Rights of Persons with Disabilities, at para. 30, 96, 100.

591 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 95.

592 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 18.

593 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 337.

594 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 8, 34, 112.

5% |bid. at para. 44, 111, 365.

5% State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 17.
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disabilities are effectively able to exercise their right to work in equal conditions of other people.>” This
provision seems to encompass a duty of the employer to reasonable accommodate the employee.
Furthermore, a few provisions include obligations which are akin to the duty to provide reasonable
accommodation. Among them, Article 15 of the Federal Act on Social Protection for Persons with
Disabilities states that, when existing facilities cannot be fully adapted to the needs of persons with
disabilities, steps must be taken by the owners of those facilities to satisfy the minimum requirements of
persons with disabilities, in agreement with civil society associations of persons with disabilities.>*® Under
the current legislation, however, denial of reasonable accommodation is not explicitly recognized as a
prohibited ground for discrimination in all areas.>®

It is worth mentioning that the Ministry of Labour and Social Protection Order No. 685 of 19 November
2013 (Annex 15) entrusts the Ministry of Labour and Social Protection with the authority to determine the
basic requirements related to workplace accommodations for persons with disabilities, taking into
account their needs and physical and/or mental conditions.®®

11.4. Overview of Russian Policies on Inclusion of Persons with Disabilities in the Workplace

Between 2011 and 2015 a set of policies to promote employment of persons with disabilities have been
adopted. For example positive actions have been adopted to improve the effectiveness of job placement
and vocational training initiatives,® and the 2013-2014 programmes under Presidential Decree 597/2012
aimed to facilitate the recruitment of unemployed persons with disabilities.5%?

Social enterprises play a central role to include people with disabilities in the labour market.®®
Furthermore, a wide range of financial supports are given from the Federation or regions to employers
and DPOs. In particular, to promote the employment of persons with disabilities in the private sector
financial support is provided to employers, ‘involving partial offsetting of the costs of establishing special
posts for persons with disabilities and provision of other benefits’.®% Moreover, when hiring a person with
a disability, a company can reduce the tax base for calculating tax on profits, and, if more than 50% of the
workforce are persons with disabilities, the enterprise receives a reduction in value added tax and
property, land and transport taxes.5%

The Federal Labour and Employment Service,®® the public agency responsible for identifying and
preventing violations of human rights in employment settings, ensures the application of legislation and
applies administrative and criminal sanctions in cases of violation.

597 Federal Law No. 181-FZ of November 24, 1995 about Social Protection of Disabled People in the Russian Federation, supra,
Article 23; see also State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para.
334,

598 Federal Law No. 181-FZ of November 24, 1995 about Social Protection of Disabled People in the Russian Federation, supra,
Article 15; see also State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para.
52.

599 Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of the Russian Federation,
at para. 13.

600 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 348.

601 jpid. at para. 339.

602 |pid. at para. 349.

603 Jpid. at para. 352.

604 |pid. at para. 363.

605 Ipid.

606 <http://government.ru/en/department/238/events/>
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11.5. Implementation and Enforcement of Accessibility and Reasonable Accommodation Provisions

According to data which are reported in the Initial Report to the CRPD Committee, the efforts made by
the Russian Federation to implement and enforce accessibility and reasonable accommodation provisions
have led to an increase in the employment rate of persons with disabilities.?”” However, the CRPD
Committee noted ‘with concern that, under the current legislation, denial of reasonable accommodation
is not explicitly recognized as a prohibited ground for discrimination in all areas’.®® In particular in relation
to reasonable accommodation in the workplace, the Committee has affirmed that ‘there is a lack of
transparent and formalized training and assistance in providing reasonable accommodation for persons

with disabilities in the workplace’.®®

In 2016, the International Labour Organization reported that Russia has one of the biggest disability
employment gap (52.7%), while has one of the lowest employment rate of persons with disabilities.®*°
This data confirm that persons with disabilities in Russia still face discrimination, and lack of accessible
work environments.?!! The Human Rights Watch World Report 2018 reiterates that, in Russia, lack of
physical accessibility and employment discrimination persist.®*?

A recent study has reported a few decisions in which Russian court relied on the Convention and affirmed
the right of disabled workers to be reasonable accommodated.??® In 2011, the Supreme Court Decision
No. 92-G11-1 of 11 May 2011 affirmed the equal right of persons with disabilities to be employed in the
State civil service.®® No further case law could be found because the official English translation of
judgments is not available online.?%

607 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 341, 347, 351,
357, 362, 368.

608 |pid. at para. 13.

609 1bid. Para 53

610 <https://www.theguardian.com/global-development-professionals-network/2016/jun/23/russia-and-the-us-have-the-worst-
employment-gaps-for-disabled-people>

611 A, Arbuz, ‘Employment of persons with disabilities in the new industrialization (by the example Omsk region)’ (2019), 240
Advances in Social Science, Education and Humanities Research, Atlantis Press, 2nd International Scientific Conference on New
Industrialization:  Global, National, Regional Dimension (SICNI 2018), available at <https://www.atlantis-
press.com/proceedings/sicni-18/55911926>

612 <https://www.hrw.org/world-report/2018/country-chapters/russia#tlaadcc>

613 D, Bartenev and E. Evdokimova, ‘Russia’, in L. Waddington and A. Lawson, The Un Convention on the Rights of Persons with
Disabilities in Practice (OUP, 2018), p. 352.

614 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 360.

615 <https://www.lexadin.nl/wlg/courts/nofr/oeur/Ixctrus.htm>
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12. Israel
12.1. Factual Background

Statistical data from 2017 on disability in Israel are included in a publication released by the Commission
for Equal Rights of Persons with Disabilities and Myers-Jewish Joint Distribution Committee (JDC)
Brookdale Institute.®® According to these data, there are almost 1,412,000 persons with disabilities in
Israel,®” who constitute 17% of the overall population. Persons with disabilities who are employed
amount to 50% of all persons with disabilities.®*® The most prevalent types of disabilities among the
working age population are physical disabilities (17.5%) and psychosocial disabilities (9.2%).6*® While the
percentage of men with disabilities is similar to that of woman,®® the disability and gender gaps in
employment are considerable: 43% of women with disabilities are employed (compared with 74% of
employed women without disabilities) while 54.5% of men with disabilities are employed (compared with
84% of men without disabilities). Between 2013 and 2015, a decline in the employment rate of persons
with disabilities from 57% to 51% was registered, while the employment rate of persons without
disabilities remained stable.t*

12.2. The Rights of Persons with Disabilities in Israel: Introductory Remarks
The Relevant Legal Framework in a Nutshell

Israel (also known as ‘State of Israel’) is a parliamentary democracy.5? It does not have a written
Constitution.5* However, a set of Basic Laws, which enjoy semi-constitutional status, lay down rules
related to the functions and powers of the State bodies and human rights. Among them, the Basic Law:
Human Dignity and Liberty®?*, enacted in 1992, establishes the values of the Israeli State ‘as a Jewish and
democratic state’®® and prohibits ‘any violation of the life, body or dignity of any person as such’®?, in
that establishing a principle akin to the equality principle.5?’

The main legislative act related to disability is the Equal Rights of Persons with Disabilities Law 5758-
1998 (hereinafter ‘Equal Rights Law’). This law enshrines Israel’s commitment to protect and promote
the rights of persons with disabilities in compliance to the principle of equality and the principle of human

616 |, Barlev, Y. Keren-Abraham, Y. Haber, G. Admon-Rick, ‘People with Disabilities in Israel 2017’ Main Findings, Jerusalem,
Commission of Equal Rights of Persons with Disabilities, Ministry of Justice and Myers-JDC-Brookdale Institute, available at
<https://brookdale.jdc.org.il/en/publication/people-with-disabilities-2017/>

617 Ibid. p. 2.

618 pjd. p. 4.

619 JDC Israel Unlimited, Ruderman and Myers-JDC-Brookdale, ‘Facts and Figures — People with Disabilities in Israel 2018, p. 7,
available at <https://brookdale.jdc.org.il/wp-content/uploads/2018/08/Facts Figures 2018.pdf>

620 |, Barlev, Y. Keren-Abraham, Y. Haber, G. Admon-Rick, ‘People with Disabilities in Israel 2017° Main Findings, Jerusalem,
Commission of Equal Rights of Persons with Disabilities, Ministry of Justice and Myers-JDC-Brookdale Institute, p. 2, available at
<https://brookdale.jdc.org.il/en/publication/people-with-disabilities-2017/>

621 )DC Israel Unlimited, Ruderman and Myers-JDC-Brookdale, ‘Facts and Figures — People with Disabilities in Israel 2018’, p. 13,
available at <https://brookdale.jdc.org.il/wp-content/uploads/2018/08/Facts Figures 2018.pdf>

622 <https://embassies.gov.il/UnGeneva/Aboutlisrael/Pages/Aboutlsraelgeneralinfo.aspx>

623 <https://knesset.gov.il/constitution/Constintro_eng.htm>

624 Basic Law: Human Dignity and Liberty, 1992, available at <https://www.knesset.gov.il/laws/special/eng/basic3 eng.htm>

625 |pid. section 1.

626 |pid. section 2.

627 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 35.

628 Equal Rights For Persons With Disabilities Law, 5758-1998, as amended, including all amendments up to Amendment No. 11,
5773-2012, Sefer Hachukkim 2388 of November 19th, 2012, available at
<https://www.justice.gov.il/En/Units/CommissionEqualRightsPersonsDisabilities/Equal-Rights-For-Persons-With-Disabilities-
Law/Pages/Equal-Rights-For-Persons-With-Disabilities-Law.aspx>
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dignity.®® Section 5 provides for a definition of disability in Israeli legislation,%° defining a person with
disabilities as ‘a person with a physical, mental or intellectual, including cognitive, impairment, whether
permanent or temporary, which substantially limits his functioning in one or more of the central spheres
of life’.®3! The Equal Rights Law prohibits discrimination on the ground of disability in all areas of life,
including employment.®® It also ensures accessibility of all public places and services. With regard to
employment, the Equal Rights Law prohibits discrimination on the basis of disability in relation to all stages
of the employment process (including hiring, working conditions, promotion and dismissal),%** and
requires affirmative action to support inclusion.®** Section 9 of the Equal Rights Law requires that if ‘an
employer with over 25 workers finds that persons with disabilities are not appropriately represented
among her/his employees, she/he shall act to promote such appropriate representation, including making
adjustments to the workplace’.%®® The prohibition on discrimination in the field of employment also
includes failure to make reasonable adjustments.53® Section 12 provides that a person who suffered from
discrimination in employment is entitled to seek redress.

The Equal Rights for Persons with Disabilities (State Participation in Financing Adjustments) Regulations
5766-2006 ‘allow an employer of an employee with disabilities, or an employer who intends to hire a
person with disabilities, to apply to the Administration in order to receive government participation in
funding of the adjustments required in the employee’s workplace environment, based on her/his
disability, needs and attributes, so that the employee will be able to perform her/his job and to function
in the workplace like other employees’.®®” Moreover, the Equal Rights for Persons with Disabilities
(Accessibility Adjustments for Professional Training) Regulations 5775-2014 include accessibility
provisions for training courses under the supervision of the Ministry of Labour, Social Affairs and Social
Services (MOLSASS).%%8

The Persons with Disabilities (Allowance and Rehabilitation) Law 5719-1959 and the National Insurance
Institute Law 5755-1995%%° define degrees of disability and methods of evaluation, in order to allow
persons with disabilities to work without losing their disability allowances.®* The latter was amended in
2017.% The Civil Service (Appointments) Law 5719-1959 establishes the duty of appropriate
representation for persons with disabilities in the Civil Service workforce and requires the Civil Service to
promote the employment of persons with disabilities.®*?

629 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 16.

630 |pid. at para. 22.

631 Equal Rights For Persons With Disabilities Law, 5758-1998, as amended, including all amendments up to Amendment No. 11,
5773-2012, Sefer Hachukkim 2388 of November 19th, 2012, section 5, available at
<https://www.justice.gov.il/En/Units/CommissionEqualRightsPersonsDisabilities/Equal-Rights-For-Persons-With-Disabilities-
Law/Pages/Equal-Rights-For-Persons-With-Disabilities-Law.aspx>

632 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 36.

633 Equal Rights For Persons With Disabilities Law, 5758-1998, as amended, including all amendments up to Amendment No. 11,
5773-2012, Sefer Hachukkim 2388 of November 19th, 2012, section 8, available at
<https://www.justice.gov.il/En/Units/CommissionEqualRightsPersonsDisabilities/Equal-Rights-For-Persons-With-Disabilities-
Law/Pages/Equal-Rights-For-Persons-With-Disabilities-Law.aspx>

634 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 38.

635 |bid. para 276.

636 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 38 (c).

637 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 281.

638 |pid. at para. 61.

639 National Insurance Law (Consolidated version), 5755-1995 (as amended until the end of April 1997), available at
<https://www.ilo.org/dyn/natlex/natlex4.detail?p lang=en&p isn=49591>

640 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 24, 280.

641 JDC Israel Unlimited, Ruderman and Myers-JDC-Brookdale, ‘Facts and Figures — People with Disabilities in Israel 2018’, p. 5.
available at <https://brookdale.jdc.org.il/wp-content/uploads/2018/08/Facts Figures 2018.pdf>

642 |pid. at para. 278.
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There are other Israeli laws that concern to varying degrees persons with disabilities. Among them, the
Rehabilitation of Persons with Mental Disabilities in the Community Law 5760-2000 provides for various
support measures to assist them in realizing their full occupational potential.54®

The CRPD in the Israeli Legal Framework

The State of Israel signed the CRPD on March 30, 2007 and ratified it on September 28, 2012.%* The Israel
Commission for Equal Rights of Persons with Disabilities is the coordinating entity acting within the
government to advance the CRPD implementation as well as the entity monitoring its actual
implementation.5%

12.3. Relevant Provisions on Accessibility and Reasonable Accommodation in the Workplace
Accessibility

As mentioned above, the Equal Rights Law requires for public spaces and infrastructures to be accessible.
Section 19B of the Equal Rights Law enshrines the principle of accessibility, stating that:

‘A person with a disability is entitled to accessibility within a public place and a public service. 54

The Planning and Building Law 5725-1965%7 on accessibility provides for accessibility requirements
related to services and public places.®*® Furthermore, a set of Accessibility Regulations %° prescribe
detailed obiligations to ensure accessibility, a stage-by-stage timeframe for making public places
accessible as well as provisions aimed at the implementation of accessibility on the technical level
(including references to Israeli standards).®*° The legal framework is complemented by Israeli accessibility
standards, elaborated by the Israeli Standards Institute.>

Accessibility is compulsory for all places open to the public and for workplaces in new buildings, as well as
for new private residential buildings that have at least 6 residential units. %52 Existing workplaces do not
need to be accessible, although accessibility can be ensured through reasonable accommodation.
However, if services open to the public must be accessible to customers, those accessibility requirements
also benefit workers in those public services/shops.

Reasonable Accommodation

643 |bid. at para. 288.

644 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 2.

645 <https://www.justice.gov.il/En/Units/CommissionEqualRightsPersonsDisabilities/Equality-and-Inclusion/Pages/Convention-
on-the-Rights-of-Persons-with-Disabilities.aspx>

646 Equal Rights For Persons With Disabilities Law, 5758-1998, as amended, including all amendments up to Amendment No. 11,
5773-2012, Sefer Hachukkim 2388 of November 19th, 2012, section 198, available at
<https://www.justice.gov.il/En/Units/CommissionEqualRightsPersonsDisabilities/Equal-Rights-For-Persons-With-Disabilities-
Law/Pages/Equal-Rights-For-Persons-With-Disabilities-Law.aspx>

647 Planning and Building Law 5725-1965, passed by the Knesset on the 14th Tammuz, 5725 (14th July, 1965) and published in
Sefer Ha-Chukkim No. 467 of the 14th Av, 5725 (12th August, 1965), available at
<https://www.adalah.org/uploads/oldfiles/Public/files/Discriminatory-Laws-Database/English/07-National-Planning-Building-
Law-1965.pdf>

648 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 18.

649 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 20.

650 |pid. at para. 19.

651 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 74, 75.
652

https://www.justice.gov.il/En/Units/CommissionEqualRightsPersonsDisabilities/Accessibility/Accessibility Legislation/Pages/Pla
ces-Requiring-Accessibility.aspx
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Reasonable accommodation is defined by Section 8 (e) of Equal Rights Law specifies that accommodations
‘include modifying the workplace, the equipment therein, job requirements, work hours, job hiring tests,
training and instruction and work procedures, all without imposing an undue burden on the
employer’.®*® Employers are not obliged to implement adjustments if those adjustments affect the
essence of the job or the position, or if they would impose an ‘undue burden’ upon them. In order to
ascertain whether an accommodation entails an undue burden a number of factors must be considered:
the cost and nature of the accommodation, the size and structure of the business, the scope of activity,
the number of employees, composition of the staff and the existence of external or State sources of
financing for the accommodation.®**As mentioned above, the Equal Rights for Persons with Disabilities
(State Participation in Financing Adjustments) Regulations 5766-2006 provides for financial support inter
alia to cover costs of accommodations®®

12.4. Overview of Israeli Policies on Inclusion of Persons with Disabilities in the Workplace

The Administration for the Integration of Persons with Disabilities at the Workforce in the MOLSASS is
entrusted with the task of improving the employment situation of persons with disabilities in Israel and
operates three centres providing long and short term support to employers who want to employ a person
with disabilities, assisting them with all the processes required for employing new workers with disabilities
and keeping those employed at the workplace.®>®

In Israel, sheltered employment exists in the form of rehabilitation vocational services that aim to prepare
persons with disabilities to work in the open labour market.%’

12.5. Implementation and Enforcement of Accessibility and Reasonable Accommodation Provisions

Although the State of Israel has taken measures to comply with the obligations set out in the CRPD, there
are still discrepancies between the legal framework and practice in the field of the rights of persons with
disabilities.®*® Persons with disabilities in Israel are still disadvantaged in employment as well as in
education and income, since they still suffer from discrimination and accessibility barriers, not only
physical barriers but also barriers of services.®®® In particular, persons with disabilities still face
discrimination in the labour market in terms of admittance, wages and the extent of employment.®®°

Recent measures, such as the Expansion Order for Promoting Employment of Persons with Disabilities
(into effect on October 5, 2014) or the Amendment No. 15 to the Equal Rights Law setting a quota of
persons with disabilities in the public sector, aim to increase the employment rate of persons with
disabilities.®®

No relevant case law could be found in English.

653 |pid. section 8 (e).

654 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para 274.

655 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 281 (a).
656 |pid. at para. 281 (b).

657 |bid. at para. 282, 284, 286.

658 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 352.

659 |pid. at para. 352 — 354.

660 |pid. at para. 358.

661 |pid. at para. 277.
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13. Canada
13.1. Factual Background

In 2006, the disability rate in Canada was approximately 14.3%.%%2 The 2012 Canadian Survey on Disability
(CSD) reported a similar percentage, stating that 3.8 million individuals in Canada have a disability that
limited their daily activities.®®® In 2006, 207.580 employed working-age adults with disabilities required
resource-specific accommodations and 270.920 required physical/structural changes to their workplace
environments. In 2006, 70.2% of employed working-age adults with disabilities with requirements had
their resource-specific workplace modification needs met.®®* Approximatively 1.2 million Canadians with
disabilities live below the poverty line. The employment rate of persons with disabilities was extremely
low and it has remained unchanged over the last decade.®®> According to the 2012 survey, in line with the
global trend already highlighted in the preface, persons with disabilities in Canada experience significantly
higher rates of unemployment than persons without disabilities.®®® Among them, women with disabilities
experience more difficulties in finding a job.®*” The most recent 2017 Canadian Survey on Disability (CDS)
shows that the disability rate in Canada has grown since 2012. It confirms the existing employment gap
and shows that persons with disabilities with a job represent 59% of the total number of persons with
disabilities and they are less likely to be employed than individuals without disabilities. The survey also
show that persons with more severe disabilities (28%) aged 25 to 64 years are more likely to be living in
poverty than their counterparts without disabilities (10%) or with milder disabilities (14%).58

13.2. The Rights of Persons with Disabilities in Canada: Introductory Remarks
The Relevant Legal Framework in a Nutshell

Canada is a federal state and provisions on rights of persons with disabilities are included in federal,
provincial and territorial legislation. Legislation relevant to persons with disabilities includes human rights
laws and sectoral laws governing specific social and economic areas.®®® As mentioned in the Introduction,
this report only considers federal legislation.

The Canadian legal framework includes, in various acts, a neat prohibition of discrimination on the
grounds of disability. The Canadian Bill of Rights generally protects fundamental freedoms, legal rights
and equality before the law.?’° The Canadian Constitution Act 1982 (Canadian Charter of Rights and
Freedoms) provides for the principle of equality in Article 15. The latter provision explicitly bans

662 M. Prince, ‘Employment Equality for Canadians with Disabilities’ from the official website of the Council of Canadians with
Disabilities (2014), available at <http://www.ccdonline.ca/en/socialpolicy/employment/Employment-Equality9June2014>.

663 <https://www150.statcan.gc.ca/n1/pub/89-654-x/89-654-x2015001-eng.htm>. See also, State’s Party Report under Article 35
of the UN Convention on the Rights of Persons with Disabilities, at para. 6.

664 Federal Disability Report, Advancing the Inclusion of People with Disabilities (2009), p. 34, available at
<http://www.gov.mb.ca/dio/pdf/2009_fdr.pdf>.

665 International Association of Professionals in Disability Management (IAPDM), available at <https://www.cspdm.ca/news-
events/broad-directions-for-the-new-canadian-accessibility-legislation/>.

666 This is highlighted in multiple reports. Among the most recent see the Parallel Report for Canada of March 20 - April 7, (2017),
available at <http://www.cacl.ca/sites/default/files/uploads/INT_CRPD_CSS_CAN_26744_E_Parallel_Report.pdf>.

667 Coalition of Canadian, Disabled Persons Organisation-Parallel Report (2017), executive summary, p.3, available at
<http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=INT%2fCRPD%2fCSS%2fCAN%2f26744&L
ang=en>.

668Canadian Survey on Disability Reports, Stuart Morris, Gail Fawcett, Laurent Brisebois, Jeffrey Hughes, A demographic,
employment and income profile of Canadians with disabilities aged 15 years and over, 2017. Available at:
https://www150.statcan.gc.ca/n1/pub/89-654-x/89-654-x2018002-eng.htm

669 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 2. See also, at
<https://www.canada.ca/en/canadian-heritage/services/rights-people-disabilities.html>.

670 Canadian Bill of Rights S.C. 1960, c. 44, available at <http://laws-lois.justice.gc.ca/eng/acts/C-12.3/page-1.htmI>.
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discrimination inter alia on the grounds of ‘mental or physical disability’. In addition, Article 15(2) allows
for positive actions that have as their object ‘the amelioration of conditions of disadvantaged individuals
or groups including those that are disadvantaged because of race, national or ethnic origin, colour,
religion, sex, age or mental or physical disability’.6”

The Canadian Human Rights Act (CHRA)®”2 protects Canadians with disabilities from discrimination when
they are employed by or receive services from the federal government, or sub-national governments and
by private companies regulated by federal laws.®”® Disability is defined in the act as ‘any previous or
existing mental or physical disability and includes disfigurement and previous or existing dependence on
alcohol or a drug’. In particular, a general prohibition of discrimination inter alia on the grounds of
disability is included in Article 3 para. 1 of the CHRA. In addition, this provision includes a prohibition of
multiple discrimination.”* The CHRA mentions a series of prohibited discriminatory practices, and
imposes on employers a general duty to accommodate employees to avoid discrimination.®”> Employers
must accommodate employees on any of the protected grounds, if the accommodation does not entail
undue hardship, and taking into account health, safety and cost.’”® The Canadian Human Rights
Commission (CHRC),5”” among its tasks,5”® provides guidance on the implementation of this duty.®” Article
17 CHRA states that a plan for adapting any services, facilities, premises, equipment or operations to
meet the needs of persons with disabilities is to be approved by the CHRC. If the CHRC is satisfied that,
by reason of any change in circumstances, a plan previously approved is not appropriate anymore and no
longer meets the needs of persons with a disability, the Commission may rescind its approval of the plan
to the extent required by the change in circumstances. Article 24 empowers the Governors to enact
regulations that, for the benefit of persons having any disability, prescribe standards of accessibility to
services, facilities or premises.

Besides the CHRA, there is federal legislation that systematically requires employers to proactively change
their hiring and employment practices to remove barriers to equal opportunity.®® The most relevant act
is the Employment Equity Act,®®! which requires federally regulated employers to achieve workplace
equality and remove the barriers to employment experienced by persons with disabilities and other
designated groups.®®? Article 2 lays down the purpose of the act and affirms that this is

671 <http://laws-lois.justice.gc.ca/eng/Const/Const_index.html>.

672 Canadian Human Rights Act (R.S.C., 1985, c. H-6), available at <http://laws-lois.justice.gc.ca/eng/acts/h-6/page-1.html>.

673 Provincial and territorial human rights laws are akin to the Canadian Human Rights Act and protect people from discrimination
in areas of provincial and territorial jurisdiction, such as restaurants, stores, schools, housing and most workplaces. For a list of
legislation see at: <https://www.chrc-ccdp.gc.ca/eng/content/provincial-territorial-human-rights-agencies>.

674 Article 3.1 reads as follows: ‘For greater certainty, a discriminatory practice includes a practice based on one or more
prohibited grounds of discrimination or on the effect of a combination of prohibited grounds’ at ibid.

675 For a general account see <https://www.canada.ca/en/treasury-board-secretariat/services/values-ethics/diversity-
equity/duty-accommodate-general-process-managers.html>.

676 Article 15(2) CHRA.

677 The CHRC, established by the CHRA, is the independent body entrusted with the promotion of human rights through research
and policy development, but also through collaboration with other federal bodies. The CHRC can review any regulations, rules,
orders, by-laws and other instruments made pursuant to an Act of Parliament and can issue guidelines.®”” In addition, the CHRC
can hear discrimination complaints. It can liaise with both the complainant and respondent to resolve the issue through
mediation, and when a complaint cannot be settled, or when further examination is necessary, the CHRC may refer the complaint
to the Canadian Human Rights Tribunal.

678 See below.

679 <http://www.chrc-ccdp.ge.ca/eng/content/what-duty-accommodate>.

680 K. Banks, ‘Reasonable Accommodation as Equal Opportunity in Canadian Employment Law’ in Aa.Vv., Reasonable
Accommodation in the Modern Workplace. Potential and Limits of the Integrative Logics of Labour Law, (Wolters Klumer
International BV, 2016) chapter 2.07 [C], page 42.

681 Employment Equity Act (S.C. 1995, c. 44) available at <http://laws.justice.gc.ca/eng/acts/e-5.401/>.

682 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 82.
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‘to achieve equality in the workplace so that no person shall be denied employment opportunities
or benefits for reasons unrelated to ability and, in the fulfilment of that goal, to correct the
conditions of disadvantage in employment experienced by women, Aboriginal peoples, persons
with disabilities and members of visible minorities by giving effect to the principle that
employment equity means more than treating persons in the same way but also requires special
measures and the accommodation of differences’.

Interestingly, the Employment Equity Act provides for a definition of persons with disabilities (not of
‘disability’ as the CHRA does). Article 3 states that persons with disabilities are those:

‘who have a long-term or recurring physical, mental, sensory, psychiatric or learning impairment
and who (a) consider themselves to be disadvantaged in employment by reason of that
impairment, or (b) believe that an employer or potential employer is likely to consider them to be
disadvantaged in employment by reason of that impairment’.

This definition also includes ‘persons whose functional limitations owing to their impairment have been
accommodated in their current job or workplace’.

Article 5 of the Employment Equity Act lays down the duty of the employer to eliminate barriers and
provide reasonable accommodation, which will be discussed further in the subsequent section.

The most recent legislative intervention on accessibility for persons with disabilities is represented by Bill
C-81 (42 - 1), that was passed by the Senate, on May 13" 2019 and received the royal assent in June 2019.
It is called Act to ensure a barrier-free Canada, better known as ‘The Accessible Canada Act’.?®® The
Accessible Canada Act aims to introduce new rules that promote accessibility making Canada Barrier-
free.®®* The principles that inform this Act are those of inherent dignity, equal opportunity and inclusive
design. It is worth mentioning that this Act includes a definition of disability which echoes Article 1 CRPD.

As mentioned above, other legislative acts include disability related provisions. For instance, voting rights
of persons with disabilities are provided for in the Canada Elections Act, while specific provisions related
to access to justice and disability rights in criminal proceedings are included in the Criminal Code and in
the Canada Evidence Act.

The CRPD in the Canadian Legal Framework

Canada ratified the CRPD in 2010, and the Optional Protocol in 2018. It must be borne in mind that Canada
is a dualist country, i.e. a treaty that has been signed and ratified still requires incorporation through
domestic law to be enforceable at the national level.%® Hence, the CRPD is not directly enforceable.

The Government of Canada’s Office for Disability Issues (ODI) ‘provides leadership on disability issues at
the federal level’ and is the designated focal point.58

When reviewing the initial report of Canada, in April 2017, the Committee expressed concern that ‘the
provisions of the Convention have yet to be appropriately incorporated into legislation and policies across
sectors and levels of government’. It also highlighted the ‘uneven application of the Convention and the

Committee’s jurisprudence by the judiciary and law enforcement officials’. %7

683 https://www.parl.ca/LegisInfo/BillDetails.aspx?billld=9990870&Language=E [accessed: 17/05/2019]

684 < https://www.canada.ca/en/employment-social-development/programs/accessible-people-disabilities/act-summary.html>
685 |, Barnett, Canada’s Approach to the Treaty-Making Process Background Papert No. 2008-45-E, available at
<https://lop.parl.ca/Content/LOP/ResearchPublications/2008-45-e.htm>.

686 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 9 and 42.

687 UN Committee on the Rights of Persons with Disabilities (2017), Concluding observations on the initial report of Canada, (Un
Doc. CRPD/C/CAN/CO/1).

193




Anlage 9 - Internationale Expertise Delia Ferri

ACCESSIBILITY FOR WORKERS WITH DISABILITIES IN COMPANIES August 2019

13.3. Relevant Provisions on Accessibility and Reasonable Accommodation in the Workplace
Accessibility of the Workplace

Article 5(a) of the Employment Equity Act lays down the duty of the employer to eliminate barriers. It
provides that:

‘Every employer shall implement employment equity by

(a) identifying and eliminating employment barriers against persons in designated groups that
result from the employer's employment systems, policies and practices that are not
authorized by law [...]".

In 2016, the CHRC began implementing a three years strategic plan (2016-2018) for ensuring equal
opportunities to those who are considered vulnerable people, including persons with disabilities. The
Commission highlights that employment equality requires special measures and accommodation of
differences and it encourages employers to act and to adopt inclusion practices. The Commission is
responsible for guaranteeing compliance with the Employment Equity Act: this involves auditing federally
regulated employers to ensure that they are providing equal opportunities to four designated vulnerable
groups, among which are persons with disabilities.®®® In 2018, the Commission detailed a new strategic
plan with the aim to implement more and more measures protecting equal rights and accessibility.®%°

A new federal accessibility law has been recently approved.®®® The Act's purpose is to identify, remove
and prevent accessibility barriers in areas such as employment, built environment, federally run
programs and services, banking, telecommunications and transportation. In advance of the release of the
act, the Federal Government released a report entitled ‘Creating new national accessibility legislation:
What we learned from Canadians’ setting out a range of priority areas following national consultations
and identified employment for persons with disabilities as a key area for action and a priority.%®! The
report showed that accessibility is essential in order to ensure inter alia fair hiring practices, fair wages,
and career advancement.

The Accessible Canada Act in its approved form applies to the employment settings. As mentioned above,
it includes a definition of disability which mirrors that of the CRPD, and includes a definition of barrier
which reads as follows:

‘barrier means anything — including anything physical, architectural, technological or attitudinal,
anything that is based on information or communications or anything that is the result of a policy
or a practice — that hinders the full and equal participation in society of persons with a physical,

mental, intellectual, learning, communication or sensory impairment or a functional limitation’.5%

This definition is essential to define the concept of accessibility for persons with disabilities in the
Canadian legislation and policies, even in relation to the employment context. All regulated entities
included in the act must ensure accessibility and must create an accessibility plan. Even though the
Accessible Canada Act has the aim to identify, remove and prevent barriers to accessibility, it allows for
several exemptions and establishes no precise timeline for the implementation of accessibility obligations.

68  Canadian Human Rights Commission, Departmental Plan 2017-2018, available at: https://www.chrc-
ccdp.ge.ca/eng/content/departmental-plan-2017-18.

689  Capadian Human Rights Commission, Department Plan 2018-2019, available at: https://www.chrc-
ccdp.ge.ca/eng/content/2018-19-departmental-plan.

6% <https://www.parl.ca/DocumentViewer/en/42-1/bill/C-81/royal-assent>.

691 <https://www.canada.ca/en/employment-social-development/programs/planned-accessibility-
legislation/reports/consultations-what-we-learned.html>.

692 Act to Ensure a barrier-free Canada, paragraph 2, available at < https://www.parl.ca/DocumentViewer/en/42-1/bill/C-
81/third-reading#fenH763>
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The repeated use of the word ‘may’ instead of ‘shall’ in key provisions also seems to render the application
of the Act optional and might give rise to problems in its effective implementation.®%

There are provincial acts on accessibility such as the Accessibility for Ontarians with Disabilities Act (2005),
which establishes a lot of requirements for the employers, and the Accessibility for Manitobans Act (2013),
that establishes employment accessibility standards (especially in articles 4, 5, 6, 13(4) ), but they fall
outside the scope of this report.5®*

Reasonable accommodation

As mentioned above, in Canada, duties to provide reasonable accommodation are included in human
rights legislation (e.g. the CHRA) and the Employment Equity Act and are applied in relation to all
discrimination grounds.®® The duty to accommodate derives also from rulings of the Supreme Court of
Canada.%

Article 5 lett. b) of the Employment Equity Act requires employers to institute positive policies and
practices and making reasonable accommodations as ensure that persons with disabilities achieve a
degree of representation in the employer’s workforce. Accommodations include both technical and
organizational arrangements. For instance, employers are required to provide mechanical lifting devices,
ergonomic chairs, hearing aids, or lumbar support braces.?’

Accommodations need to be agreed with the employee and need to be provided accordingly. A key
example is a 1995 case from Alberta’s court in Re Calgary District Hospital Group.5% In this case, a nurse
with a back-related injury was refused return to work because her back injury had left her unable to
perform several key aspects of her regular position, including the lifting and transferring of patients. The
court stated that the hospital had not examined ways to re-arrange the nursing positions in order to find
an accommodation, and stated that the duty to accommodate may in fact include significant workplace
reorganization.%°

The obligation for reasonable accommodations is limited by the proof of undue hardship, and it forces
organizations to take into account the needs of workers with disabilities.

13.4. Overview of Canadian Policies on Inclusion of Persons with Disabilities in the Workplace

The right to work of Canadians with disabilities is ensured by a range of measures, including federal,
provincial and territorial human rights legislation and specific legislation, regulations, policies and
guidelines.”® Canada has not introduced quota systems within employment schemes designed to
facilitate the employment of persons with disabilities. It decided instead to strengthen the voluntary

693 QOpinion ‘Canada's pending accessibility law comes off as the Liberals just fulfilling an election promise’
<https://www.cbc.ca/news/opinion/accessibility-law-1.5005005>

694 K. Banks, ‘Reasonable Accommodation as Equal Opportunity in Canadian Employment Law’, in Aa.Vv., Reasonable
Accommodation in the Modern Workplace. Potential and Limits of the Integrative Logics of Labour Law’ (Wolters Klumer
International BV, 2016) chapter 2.07 [C], page 43.

695]bid. chapter 2, page 27.

6% M. Lynk, ‘Disability and the Duty to Accommodate in the Canadian Workplace’, page 3, available at
<http://www.addictionconsulting.com/media/ACCOMMODATION.pdf>.

697 K. Banks,’‘Reasonable Accommodation as Equal Opportunity in Canadian Employment Law’, in Aa.Vv., Reasonable
Accommodation in the Modern Workplace. Potential and Limits of the Integrative Logics of Labour Law’ (Wolters Klumer
International BV, 2016) chapter 2.04, page 40.

698 Re Calgary District Hospital Group and U.N.A. Loc. 121-R (1994), 41 L.A.C. (4th) 319

699 |bid. See also at <http://www.ohrc.on.ca/pt/book/export/html/2873>.

700 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 45.
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approach by employers. As noted by Vorhnolt,”®! the rationale of this approach is rooted in the believes
that quotas might perpetuate stigma and discrimination against people with disabilities, and that
individuals with disabilities are professionally competitive if they are integrated in a work environment
which is adapted to their needs.

Canadian provinces have utilised disability legislation and programmes to integrate people with
disabilities into the labour market and assure employment equality and opportunities, including policies
on sheltered workshops. For instance, in the province of Québec, the Contrat d’intégration au travail’®
promotes the employment of individuals with disabilities by supplying grants.

The most relevant policies on reasonable accommodation are the ‘Policy on the Duty to Accommodate
Persons with Disabilities in the Federal Public Service’ and the ‘Employment Equity Policy’.”® The first
outlines steps to achieve the full participation of people with disabilities in the public administration”®
and in public services in general whether as candidates for employment or as employees.”® The
Employment Equity Policy supports the fulfilment of the obligations laid down in the Employment Equity
Act.”% These policies, however, have not proven sufficient to foster a culture of accommodation and the
CRPD Committee has encouraged Canada to ‘develop strategies aimed at providing decent job
opportunities for women and young persons with disabilities, including the provision of reasonable
accommodation, flexible time arrangements...”.””’

Moreover, there is the Opportunities Fund (OF) for Persons with disabilities,”®® which provides $40 million

a year to assist individuals prepare for, obtain and retain employment.”® The Labour Market Agreements
for Persons with Disabilities (LMAPDs), which expired on March 31, 2018, and are being consolidated into
novel workforce development agreements with provinces and territories,”'® has been instrumental in
allocating funds to increase employment opportunities for persons with disabilities. Through the LMAPDs,
the Government of Canada allocated $222 million annually to provinces and territories to design and
deliver programs and services to increase employment opportunities for persons with disabilities. A wide
range of activities were supported under the LMAPDs, including pre-employment preparation, skills
development and post-secondary education supports.’*?

13.5. Implementation and Enforcement of Accessibility and Reasonable Accommodation Provisions

There is considerable jurisprudence on disability, accommodations for persons with disabilities and
accessibility in workplaces for persons with disabilities. Disability is the most frequently invoked ground
of accommodation within Canadian case law.”*? In this short report, it is not possible to examine this rich
body of case law. It suffices to point out that Canadian courts have recognized that accommodations

701 K. Vornholt, et al., ‘Disability and employment — overview and highlights’ (2018) 27(1) European Journal of Work and
Organizational Psychology 40-55, DOI: 10.1080/1359432X.2017.1387536.

702 <http://www.emploiquebec.gouv.qc.ca/entreprises/recruter/aide-financiere-a-lembauche/contrat-dintegration-au-travail />.
703 Official website of Canadian Public Services and Procurement, available at <http://www.tpsgc-pwgsc.gc.ca/biens-
property/sngp-npms/bi-rp/tech/accssblt/index-eng.html>.

704 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 82.

705 Official website of Canadian Public Services and Procurement, available at <https://www.tbs-sct.gc.ca/pol/doc-
eng.aspx?id=12541>.

706 |bid. available at <http://www.tbs-sct.gc.ca/pol/doc-eng.aspx?id=12543>.

707 UN Committee on the Rights of Persons with Disabilities (2017), Concluding observations on the initial report of Canada, (Un
Doc. CRPD/C/CAN/CO/1).

708 <https://www.canada.ca/en/employment-social-development/services/funding/disability-opportunity-national.htmI>.

709 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 83.

710 <https://www.canada.ca/en/employment-social-development/programs/training-agreements/Ima-disabilities.html>.
711State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 84.

712 |bid. chapter 2.04, p. 39.
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require a balancing between the right of an employee with a disability to equal treatment, and the right
of an employer to operate a productive workplace. Reasonable accommodations is allowed when an
employee can perform the essential job duties of the existing, re-structured or newly-assigned position.”*3

On a more general note, despite the relatively advanced legislation, when reviewing initial report of
Canada, in April 2017, the CRPD Committee expressed concern in relation to the ‘lack of legislation and
public policies to protect the rights of persons with disabilities who identify as lesbian, gay, bisexual,
transgender or intersex’.’'* In addition, the CRPD Committee expressed concern in relation to the
‘absence of strategies to end models of sheltered workshops and ensure access to the open labour market
for persons with disabilities, in particular women and young persons with disabilities’. The CRPD
Committee encouraged Canada to ‘adopt a policy on the employment of persons with disabilities,
including indigenous persons with disabilities, that guarantees access to employment, promotes work in
open, inclusive and accessible markets and environments, equal opportunities and gender equality and
provides for reasonable accommodation for persons with disabilities at work’.”*®

Even though there are actual policies aimed to the inclusion in the labour market of persons with
disabilities, many of disabled people still experience significant discrimination, especially when disability
intersects characteristics of other vulnerable groups, such as indigeneity, age and gender identity.”*®

713 M. Lynk, ‘Disability and the Duty to Accommodate in the Canadian Workplace’, p. 25, available at
<http://www.addictionconsulting.com/media/ACCOMMODATION.pdf>.

714 UN Committee on the Rights of Persons with Disabilities (2017), Concluding observations on the initial report of Canada, (Un
Doc. CRPD/C/CAN/CO/1).

715 | bid.

716 Stienstra D., (2018). Canadian Disability Policies in a World of Inequalities. Performance Improvement quarterly Journal, 31
(4), 397-418, available at <https://www.mdpi.com/2075-4698/8/2/36/pdf>
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14. The United States of America
14.1. Factual Background

In the year 2016, the American Community Survey (ACS) highlighted that in the previous year, an
estimated 12.8% of people reported a disability in the US; among those, 24.8% were employed.”*” Data
also shows that employment rates among persons with disabilities do not vary greatly by gender, but are
particularly low within the black community and among people with low levels of education. The ACS also
highlighted that employed people with disabilities are underrepresented in management and
professional/technical jobs, and overrepresented in service, production, and transportation jobs.”*®

According to the most recent survey, the percentage of persons with disabilities among the population
has not changed significantly, but the rate of persons with disabilities employed has increased to 37.0%.7*°
This data contrasts with those released by the U.S. Department of Labour, which reports that the
employment rate of persons with disabilities was at 17.6% in 2016, compared to 65.3% for people without
disabilities.”®

The 2015 Kessler Foundation National Employment and Disability Survey (KFNEDS) shows that people with
disabilities are actively engaging in job preparation and job search activities, and successfully negotiating
barriers at work.”?! According to the survey, the possibility of working and/or remaining in employment
depended on accessibility and reasonable accommodations. It is reported that approximately 50% of the
respondents used workplace accommodations and were satisfied with their jobs, and nearly 90% felt
accepted in their workplace.”?

14.2. The Rights of Persons with Disabilities in the US: Introductory Remarks

The Relevant Legal Framework in a Nutshell

The United States have only signed the CRPD, but they have never ratified it.”??

The US is a federal jurisdiction and provisions on the rights of persons with disabilities are included in
federal and state legislation. However, disability rights are largely regulated at the federal level by the
Americans with Disabilities Act (ADA) of 1990.7% States may pass disability statutes as long as they are
consistent with the ADA.

The ADA prohibits discrimination on the basis of disability in employment and in other social and economic
sectors.”?® According to Section 3 of the ADA, the term ‘disability' means, with respect to an individual: a
physical or mental impairment that substantially limits one or more of the major life activities of such
individual; a record of such an impairment; or being regarded as having such an impairment.” As it relates

717 The DOL’s Office of Disability Employment Policy, Employment and Training Administration, Chief Economist, Office of the
Secretary, and the White House Council of Economic Advisors (CEA) report that only one-third (32.0%) of working-age people
with disabilities were employed on average in the 2010-2012 period, compared to over two-thirds (72.7%) of people without
disabilities. <https://www.dol.gov/odep/pdf/20141022-KeyPoints.pdf>.

718 <https://www.dol.gov/odep/pdf/20141022-KeyPoints.pdf>.

719 < http://www.disabilitystatistics.org>

720 |isa R. Kiesel, Sharyn Dezelar & Elizabeth Lightfoot (2019) Equity in social work employment: opportunity and challenge for
social workers with disabilities in the United States, Disability & Society, DOI: 10.1080/09687599.2018.1561354

721 <https://researchondisability.org/national-disability-employment-survey/kessler-natempsurv-news/2018/04/16/national-
survey-demonstrates-that-americans-with-disabilities-are-striving-to-work-and-overcoming-barriers>.

722 |bid.

723 < https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities.htmI>

724 Americans with Disabilities Act (ADA) (1990) available at <https://www.eeoc.gov/laws/statutes/ada.cfm>.

725 .S. Department of Justice, Civil Rights Division, Disability Rights Section, ‘A Guide to Disability Rights Law’ (2009), available at
<https://www.ada.gov/cguide.htm>.

726 Americans  with  Disabilities Act (ADA)  (1990), SEC. 12102. [Section 3] (1), available at
<https://www.eeoc.gov/laws/statutes/ada.cfm>. This definition was introduced by the ADA Amendments Act (ADAAA) of 2008,
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to employment, Title | of the ADA makes it unlawful to discriminate in employment against a qualified
individual with a disability, and protects the rights of both employees and job seekers with disabilities.
The ADA gives a broad definition of employer as a:

‘person engaged in an industry affecting commerce who has 15 or more employees for each
working day in each of 20 or more calendar weeks in the current or preceding calendar year, and
any agent of such person, except that, for two years following the effective date of this
subchapter, an employer means a person engaged in an industry affecting commerce who has 25
or more employees for each working day in each of 20 or more calendar weeks in the current or

preceding year, and any agent of such person’.”?

In other words, to be covered by the ADA, an employer must employ 15 or more employees. The ADA
forbids discrimination when it comes to any aspect of employment, including hiring, firing, pay, job
assignments, promotions, layoff, training, fringe benefits, and any other term or condition of employment.

As it will be further discussed in section 6.3, the ADA also obliges employers to adopt reasonable
accommodations when needed in a specific case, unless these would cause undue hardship. The concept
of ‘undue hardship’ is comparable to that of ‘disproportionate burden’ included by the CRPD.

The Equal Employment Opportunity Commission (EEOC)’? is responsible for enforcing the provisions
relating to the prohibition of employment discrimination. It is authorized to issue regulations to provide
details for the implementation of the ADA, to investigate charges of various kinds of discrimination, to
make findings of whether discrimination has occurred, to settle charges through mediation or by other
means, and to file lawsuits on behalf of victims of discrimination.”®

The victim of unlawful disability discrimination, harassment, or retaliation under the ADA is entitled to
recover his/her back pay (i.e. lost wages), attorney fees and other expenses. The victim of discrimination
can also ask for reinstatement in the job.

Alongside the ADA, the Rehabilitation Act”° of 1973 prohibits discrimination on the basis of disability in
programs conducted by federal agencies, in programs receiving federal financial assistance, in federal
employment, and in the employment practices of federal contractors. The standards for determining
employment discrimination under the Rehabilitation Act are the same as those used in Title | of the ADA.
Section 501 provides for affirmative action (i.e. an affirmative action program plan for the hiring,
placement, and advancement of individuals with disabilities) and non-discrimination in employment by
Federal agencies of the executive branch. Section 503 prohibits employment discrimination against
individuals with disabilities by federal contractors and subcontractors. It also requires that federal
contractors and subcontractors take affirmative action to recruit, employ, train, and promote qualified
persons with disabilities.”®! Section 504 prohibits discrimination on the ground of disability by
organizations that receive funding from a federal department or agency, which includes schools, hospitals,
nursing homes and mental health centres.’32

which rejected the findings of two Supreme Court decisions that had narrowed the definition of disability (Sutton v. United
Airlines, Inc., 527 US 471 (1999) and Toyota Motor Manufacturing, Kentucky, Inc. v. Williams, 534 US 184 (2002)).

727 |bid. Section 101.

728 Official Website of the Equal Employment Opportunity Commission (EEOC), available at <https://www.eeoc.gov/>.

729V, Lo, ‘Promotion of the Employment of Persons with Disabilities in Japan, the United States and China: carrot, stick or both?’,
(2012) Arizona Journal, p.579.

730 Rehabilitation Act, (1973), available at <https://www?2.ed.gov/policy/speced/leg/rehab/rehabilitation-act-of-1973-amended-
by-wioa.pdf>.

731 Office of Federal Contract Compliance Program, ‘Fact Sheet: New Regulations on Section 503 of the Rehabilitation Act of
1973’ (2003) u.sS. Department of Labor, available at
<https://www.dol.gov/ofccp/regs/compliance/factsheets/NewRegsFactSheet QA 508c.pdf>.

732 <https://www.eeoc.gov/laws/statutes/rehab.cfm>.
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For the purpose of this analysis, it is worth mentioning the Workforce Innovation and Opportunity Act
(WIOA)"* of 2014. The WOIA focuses on assisting job seekers (including those with disabilities) in
accessing employment and introduced relevant amendments into the Rehabilitation Act”>* In particular,
it set out an ‘Advisory Committee on Increasing Competitive Integrated Employment for Individuals with
Disabilities’. This was established under Section 609 of the Rehabilitation Act of 1973, as amended by
Section 461 of the WIOA of 2014. The Committee has the task to advise inter alia on job opportunities for
individuals with intellectual or developmental disabilities (I/DD) or other individuals with significant
disabilities.”

There are other pieces of legislation concerning the rights of persons with disabilities in different settings,
including provisions ensuring access to housing, the right to vote, and the rights related to air travel”*® and
programmes related to disability benefits.”>” Relevant provisions on accessibility are included in the
Architectural Barriers Act (ABA) (1968), which requires that buildings and facilities that are designed,
constructed, or altered with federal funds, or leased by a federal agency, comply with federal standards
for physical accessibility.”®

14.3. Relevant Provisions on Accessibility and Reasonable Accommodation in the Workplace
Accessibility
As mentioned above, the ABA requires buildings and infrastructures open to the public (e.g. U.S. post
offices, Veterans Affairs medical facilities, national parks, Social Security Administration offices, federal
office buildings, U.S. courthouses, federal prisons, non-government facilities that have received federal
funding, such as schools, public housing, and mass transit systems) to be accessible. This is for the benefit
of visitors, clients, and customers, and may also favour workers with disabilities inside these institutions.
Accessibility of the workplace is then ensured through reasonable accommodations.
Reasonable Accommodation
The ADA affirms that ‘reasonable accommodation’ may include:
‘(A) making existing facilities used by employees readily accessible to and usable by individuals
with disabilities; and

(B) job restructuring, part-time or modified work schedules, reassignment to a vacant position,
acquisition or modification of equipment or devices, appropriate adjustment or modifications of

733 Workforce Innovation and Opportunity Act (WIOA), (2014), available at <https://www.gpo.gov/fdsys/pkg/PLAW-
113publ128/html/PLAW-113publ128.htm>.

734 Title IV of WIOA amended Title | of the Rehabilitation Act. See at U.S. Department of Labor, Laws and Regulations, available at
<https://www.dol.gov/general/topic/disability/laws>.

735 See the 2016 final report released by the Committee, available at
<https://www.dol.gov/odep/topics/pdf/ACICIEID Final Report 9-8-16.pdf>.

736 E.g. the Fair Housing Act (1988), which prohibits housing discrimination on the basis of race, colour, religion, sex, disability,
familial status, and national origin; the Air Carrier Access Act (1986), that prohibits discrimination in air transportation by domestic
and foreign air carriers against qualified individuals with physical or mental impairments; the Voting Accessibility for the Elderly
and Handicapped Act (1984), which requires polling places across the United States to be physically accessible to Persons with
Disabilities for federal elections; the National Voter Registration Act (1993), that makes it easier for all Americans, included
Persons with Disabilities, to exercise their fundamental right to vote.

737 Two other relevant programs dealing with the rights of Persons with Disabilities are the ‘Aid to the Permanently and Totally
Disabled (APTD) Program’ and the ‘Social Security Disability Insurance (SSDI) Program’, that were both launched in the 1950s to
provide cash benefits to persons with disabilities who were unable to work. Further, in the US, there exists the Supplemental
Security Income (SSI), Medicare and Medicaid, that, together with the SSDI, deal with providing the financial and medical needs
of persons with disabilities, included the ones in the workplace. See V. Lo, ‘Promotion of the Employment of Persons with
Disabilities in Japan, the United States and China: carrot, stick or both?’ (2012) Arizona Journal, p. 580.

738 An unofficial text of this act can be found at <https://www.access-board.gov/the-board/laws/architectural-barriers-act-aba>.
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examinations, training materials or policies, the provision of qualified readers or interpreters, and
other similar accommodations for individuals with disabilities’.”*®

The EEOC clarifies that accommodations vary depending upon the needs of the individual applicant or
employee, and that an employer generally does not have to provide a reasonable accommodation unless
the person with a disability has asked for one.”® Once a reasonable accommodation is requested, the
employer and the employee should jointly identify the appropriate reasonable accommodation. Where
more than one accommodation could be suitable, the employer is allowed to choose the one that is less
costly or that is easier to provide.”*!

The EEOC has also produced an ‘Enforcement Guidance’ in order to clarify the rights and responsibilities
of employers and persons with disabilities regarding reasonable accommodation and undue hardship.”*
It identifies three categories of accommodations: (i) accommodations that are required to ensure equal
opportunity in the application process; (ii) accommodations that enable the employer's employees with
disabilities to perform the essential functions of the position held or desired; and (iii) accommodations
that enable the employer's employees with disabilities to enjoy equal benefits and privileges of
employment as are enjoyed by employees without disabilities.”*?

The Internal Revenue Code includes several provisions aimed at making businesses more accessible to
people with disabilities.”** Under the Small Business Tax Credit (Internal Revenue Code Section 44:
Disabled Access Credit) small businesses with either $1,000,000 or less in revenue or 30 or fewer full-time
employees may take a tax credit of up to $5,000 annually for the cost of providing reasonable
accommodations. The Work Opportunity Tax Credit (Internal Revenue Code Section 51)
allows employers who hire certain targeted low-income groups, including individuals with disabilities, to
have an annual tax credit of up to $2,400 for each qualifying employee who works at least 400 hours
during the tax year. There is then an Architectural/Transportation Tax Deduction (Internal Revenue Code
Section 190 Barrier Removal) which is available to businesses of any size for the costs of removing barriers
for people with disabilities, e.g. providing accessible parking spaces, ramps, and curb cuts; providing
wheelchair-accessible telephones, water fountains, and restrooms, and making entrances accessible.

14.4. Overview of US Policies on Inclusion of Persons with Disabilities in the Workplace

The Office of Federal Contract Compliance Programs (OFCCP)’#> enforces the provisions of Title | of the
ADA on employment and even those of Section 503 of the Rehabilitation Act. The Department of Health,
Education and Welfare, now called the Department of Health and Human Services’®, is the main federal
enforcement agency for the Rehabilitation Act. It has issued regulations to provide guidance regarding
what non-discrimination in a disability context means.”” The U.S. Department of Labour’s Office of
Disability Employment Policy (ODEP) also aims to support the implementation of the ADA by means of
awareness raising initiatives. It funds the Employment Assistance and Resource Network on Disability

739 |bid. SEC. 12111. [Section 101] (B) (9), available at <https://www.eeoc.gov/laws/statutes/ada.cfm>.

740 <https://www.eeoc.gov/eeoc/publications/fs-ada.cfm>.

741 |bid.

742 Enforcement Guidance: Reasonable Accommodation and Undue Hardship under the Americans with Disabilities Act available
at <https://www.eeoc.gov/policy/docs/accommodation.html>.

743 |bid.

744 <https://www.eeoc.gov/eeoc/publications/fs-ada.cfm>.

745 Official Website of the Office of Federal Contract Compliance Programs (OFCCP), available at <https://www.dol.gov/ofccp/>.
746 Official Website of the Department of Health and Human Services, available at <https://www.hhs.gov/>.

747 Willborn S. L., ‘Reasonable Accommodation in the United States’, in A.a.V.v., ‘Reasonable Accommodation in the Modern
Workplace. Potential and Limits of the Integrative Logics of Labour Law’ (Wolters Klumer International BV, 2016) chapter 1.01
[B], p. 11.
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Inclusion (EARN)7#8, 3 free resource that helps employers tap the benefits of disability diversity. The EARN
aims to educate public and private sector organizations on ways to build inclusive workplace cultures and
empower them to become leaders in the employment of persons with disabilities.

The US regulatory policy on disability takes an antidiscrimination approach, which informs the way in
which accessibility and universal design are enforced.’*® Additional US policies aim to foster inclusion in
the workplace, and encompass benefits to support employees with disabilities that are low income, as
well as providing vocational training and reintegration in work programmes. The Ticket to Work
Program”?, for example, helps people aged 18-64 who receive Social Security Disability Insurance or
Supplementary Security Income benefits to find and keep employment. It also ensures that Social Security
beneficiaries have a choice in obtaining rehabilitation and vocational services and it removes barriers that
require people with disabilities to choose between health care coverage and work. Moreover, it promotes
the goals of allowing more Americans with disabilities to participate in the workforce and to become
financially independent. The ADA National Network,”? created in 1991, consists of 10 regional ADA
Centres located throughout the US to support implementation of the ADA’s scope to assure equality of
opportunity, full participation, independent living and economic self-sufficiency for persons with
disabilities. The Employment Training Administration Program’? aims to provide vocational training and
rehabilitation to persons with disabilities and render various kinds of employment assistance to persons
with disabilities.”3

The Disability Non-Discrimination Law Advisor’>* provides employment law assistance for workers and
small businesses.

14.5. Implementation and Enforcement of Accessibility and Reasonable Accommodation Provisions

There is a considerable body of case law on disability discrimination in the US. However, Cox highlights
that there is a relative dearth of precedents defining the scope of the ADA's reasonable accommodations
provision.”® One of the most well-known case is US Airways, Inc. v Barnett, 535 U.S. 391 (2002)7%¢ in which
the Supreme Court affirmed that the duty to provide reasonable accommodation of the ADA does not
require the employer to adopt accommodations which will violate an established seniority system. There
are also several circuit court decisions that discuss the scope of reasonable accommodation obligations
and the limits of this obligation, and court of appeals decisions that consider whether an accommodation
causes undue hardship on the employer (looking at the costs of the accommodation in relation to its
benefits).”>” Among those cases, several decisions consider the limits of the duty of the employer and the
extent to which a worker can be accommodated. For example, in 2014, the Sixth Circuit considered a case
of a janitor who alleged that she had a sensitivity to certain cleaning products and for this reason asked a
reasonable accommodation to avoid exposure to these products. The Court held that eliminating the

748 Official Website of the Employment Assistance and Resource Network on Disability Inclusion (EARN), available at
<http://www.askearn.org/>.

749 Janikke Solstad Vedeler, Naomi Schreuer, ‘Policy in Action: Stories on the Workplace Accommodation Process’ (2018) 22 (2)
Journal of Disability Policy Studies 95 — 105.

750 Official Website of the Ticket to Work Program, available at <https://choosework.ssa.gov/index.html>.

751 Official Website of ADA National Network, available at <https://adata.org>.

752 Official Website of the Employment Training Administration Program, available at <https://www.doleta.gov/>.

733V, Lo, ‘Promotion of the Employment of Persons with Disabilities in Japan, the United States and China: carrot, stick or both?’
(2012) Arizona Journal p. 580.

754 Official Website of the Disability Non-Discrimination Law Advisor, available at <https://webapps.dol.gov/elaws/odep/>.

755 Jeannette Cox, ‘Reasonable Accommodations and the ADA Amendments' Overlooked Potential’ (2016) 24 Geo. Mason L. Rev.
147.

736 S Airways, Inc. v Barnett, [2002] 535 U.S. 391, available at <https://supreme.justia.com/cases/federal/us/535/391/>.

757 See cases reported in the EEOC Guidance, available at <https://www.eeoc.gov/policy/docs/accommodation.html>.
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bathrooms as part of the plaintiff’'s routine or assigning her to a new cleaning tasks without bathrooms
were not reasonable accommodations because her job still would have involved exposure to cleaning
chemicals. The circuit court also held that there was no evidence that working with a respirator would
have complied with the plaintiff’s restriction because the restriction was not limited to exposure to
breathing fumes from chemical solutions.”® In a similar vein, in Bagwell v. Morgan Cty. Comm’n (2017),
the Court of Appeal for the Eleventh Circuit ruled in favour of the employer and considered that no
reasonable accommodation was feasible and that the employee was unable to perform the essential job
functions of the position, with or without accommodations.”” Moreover, in the more recent case of
Brumley v United Parcel Service (2018), the Court of Appeal for the Sixth Circuit stated that ADA
accommodations do not necessarily have to be given to employees immediately.”® In Sharbono v
Northern States Power (2018), the Court of Appeal for the Eighth Circuit stated that the provisions on
reasonable accommodation of the ADA are obligations of conduct, and in that case stated that the
company was in good faith when denying an accommodation to the employee. Those cases emphasis the
limits to reasonable accommodation in the ADA. Those limits have been emphasised also by Kanter.”®?
According to this Author, the ADA gives ‘a cause of action for persons seeking to gain access to a building,
to receive accommodations on the job, or physical and communication access to public events’ but “fails
to address the underlying causes of [inequality]’.”®> According to Kanter, the ADA does not recognize
reasonable accommodation as a right per se and not a human right that belongs to all, but, as something
that an employee may request.”® In that connection, Kanter affirms that the lack of ratification of the
CRPD by the US contributes to prevent the advancement of the rights of persons with disabilities in the
US.764

Data confirm that the ADA has not yet been sufficient to promote employment of people with disabilities.
The employment rate of people with disabilities in the U.S. in 2018 remains virtually unchanged. Empirical
research shows that (unfounded) concerns about safety and fear of cost of reasonable accommodation
still persist.”®® The limited effectiveness of the ADA is more evident with regards to persons with
intellectual disabilities who are more likely to be victims of discriminatory practices, stigmatization, and
stereotyping.”®®

758 Horn v. Knight Facilities Management-GM, Inc., [2014] U.S. App. Lexis 3797 (6th Cir. Feb. 25, 2014).

759 Bagwell v. Morgan Cty. Comm’n, [2017] (11th Cir. Jan. 18, 2017)

760 Brumley v. United Parcel Service, [2018] (6t Cir. Nov. 30, 2018).

761 Arlene S. Kanter, ‘Let's Try Again: Why the United States Should Ratify the United Nations Convention on the Rights of People
with Disabilities’ (2019) 35 Touro L. Rev. 301.

762 |bid. p. 317.

763 |bid. p. 320.

764 Arlene S. Kanter, ‘Let's Try Again: Why the United States Should Ratify the United Nations Convention on the Rights of People
with Disabilities’ (2019) 35 Touro L. Rev. 301.

765 Lisa R. Kiesel, Sharyn Dezelar & Elizabeth Lightfoot (2019): Equity in social work employment: opportunity and challenge for
social workers with disabilities in the United States, Disability & Society, DOI: 10.1080/09687599.2018.1561354

766 Osaretin Uhunoma, Junghwan Kim, Joann S. Olson, Doo H. Lim “I Had My Way of Doing Things and It Worked for Me’: Lived
Employment Experiences of Adults with Psychiatric Disabilities (2018), 2 (2) American Journal of Qualitative Research 1 -18.
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15. Argentina
15.1. Factual Background

According to the 2003 National Survey of People with Disabilities, there are 2,176,123 persons with
disabilities in Argentina. The majority of them are women. The survey reported that the prevalence of
disability increases with age for both sexes.”®” Moreover, it specifies that the 7.1% of the total population
has some disability.”®® In April and May 2018, the INDEC (National Statistics Institute) launched a new
study on disability (Estudio Nacional sobre el Perfil de las Personas con Discapacidad) to collect new data
on this issue, as these are deemed to be essential in formulating public policies. On July 20, 2018 the
INDEC published the preliminary results of this new survey on disability. The latter reports that 1 out 10
Argentines live with a sensory or physical impairment, with a higher incidence in older demographics (in
particular from 40 years upwards).”®® This data fails, however, to paint a complete picture. In 2018, 6 out
of 10 of those who identify as having a disability do not have a disability certificate that documents their
condition according to the national standard disability certificate (CUD).””®

In line with the trend already observed in the other countries analysed within this report, the
unemployment rate among people with disabilities is extremely high: more than 75% of persons with
disabilities are unemployed or economically inactive. People with visual and hearing disabilities are
employed at slightly higher rates than people with other types of disabilities.””* Among the people with
disabilities who have a job, 69% are employed in the private sector and 31% in the public sector.””? Despite
a quota system in place (see below section 15.2), the Argentinian Ministry of Labour declared that less
than 1% of national government jobs are held by disabled people.””

15.2. The Rights of Persons with Disabilities in Argentina: Introductory Remarks

The Relevant Legal Framework in a Nutshell

Argentina is a federal state and provisions on rights of persons with disabilities are included in federal and
provincial legislation. As mentioned in the Introduction, this report only considers federal legislation.
The main provisions pertaining to the rights of persons with disabilities have been laid down in the
Constitution (Constitucion de la Nacién Argentina, 1994). Article 16 of the Constitution establishes the
equality principle and inter alia states that all Argentinians are equal before the law. It also affirms that
they are ‘admissible to employment without any other requirement than their ability’.”’* Aside from the

767M. Belliard, ‘Disability insurance risks: the Argentinian case’ (2012) 65(3) International Social Security Review (English edition)
49-75.

768 C. Schiappacasse and al. ‘Reflecting on the World Report on Disability — A short Report from Argentina’ (2013), 39 American
Journal of Physical Medicine and Rehabilitation, DOI: 10.1097/PHM.0000000000000020

769 Estudio  Nacional sobre el Perfil de las Personas con Discapacidad (2018), available at
<https://www.indec.gov.ar/ftp/cuadros/poblacion/estudio_discapacidad_07_18.pdf>

770 Estudio  Nacional sobre el Perfil de las Personas con Discapacidad (2018), available at
<https://www.indec.gov.ar/ftp/cuadros/poblacion/estudio_discapacidad_07_18.pdf>

771 1bid.

772 M.P. Venturiello, ‘Social policies related to disabilities: an approach from the actions of the State in Argentina’, (2017) 5(2)
Revista Espanola de Discapacidad 160, available at <https://doaj.org/Article/e915d5edb66d42079962664d3428ebdd>.

773 E. Joly, ‘Disability and Employment in Argentina: The Right to Be Exploited?’ (2009) Nacla Reporting on the Americas since
1967, p. 6-7, available at <https://nacla.org/Article/disability-and-employment-argentina-right-be-exploited>.

774 <http://www.biblioteca.jus.gov.ar/argentina-constitution.pdf>.
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1775

principle of equality, the Constitution includes, in Article 75 para. 23, a ‘programmatic clause’’”> which

states that the Congress is empowered:

‘[tlo legislate and promote positive measures guaranteeing true equal opportunities and
treatment, the full benefit and exercise of the rights recognized by this Constitution and by the
international treaties on human rights in force, particularly referring to children, women, the
aged, and disabled persons [...]".

The Constitution provides for the right to work in Article 14. Furthermore, Article 14bis stipulates that
workers shall be ensured ‘dignified and equitable working conditions; limited working hours; paid rest and
vacations; fair remuneration; minimum vital and adjustable wage; equal pay for equal work’.

Non-discrimination legislation’”® includes Act No. 23592 on Discriminatory Acts,””” which prohibits

discrimination and obliges those who act in a discriminatory way to repair any damage occurred to the
person discriminated against. However, this act does not include any specific provision on disability or
persons with disabilities.””® Act No. 25280 has adopted the 1999 Inter-American Convention on the
Elimination of All Forms of Discrimination against Persons with Disabilities.””

There are, then, several pieces of legislation and regulations that protect and promote the rights of
persons with disabilities. The main act is the National Act No. 22431/1981 on the System of
Comprehensive Protection of Persons with Disabilities.”®° The Act was amended in 1994 by Act No. 24314
on Accessibility for Persons with Limited Mobility. This Act defines persons with disabilities in Article 2 as

‘any person who suffers a permanent or prolonged functional impairment, physical or mental,
which in relation to their age and social environment involves considerable disadvantages for their
family, social, educational or work integration is considered disabled’.

The right to work of persons with disabilities is guaranteed through a quota system, which is set out in
Article 8 of National Act No. 22431/1981 on the System of Comprehensive Protection of Persons with
Disabilities This Act reserves 4% of federal government jobs for persons with disabilities in the public
sector. The Ministry of Labour, Employment and Social Security and the National Advisory Commission on
the Integration of Persons with Disabilities (CONADIS), now National Agency for Disability,’®! have the
responsibility to ensure that public agencies do not discriminate against persons with disabilities who
apply in response to public calls for applications to jobs in public administration. Article 23 of this Act
encourages employers to hire people with disabilities. In particular, it stipulates that employers hiring
people with disabilities have a tax deduction on profits up to 70% of the total wages of persons with
disabilities employed in the company. This Act is also the main piece of legislation related to accessibility,
and provides for the elimination of physical barriers in urban settings and transportation. Chapter IV of
this Act includes a general obligation to make buildings accessible exists only in relation to public buildings.

775 Report on Agentina, in G. Escobar, Personas con Discapacidad — VII Informe sobre Derechos Humanos (Federacion
IberoAmericana de Ombudsman —Trama Editorial, 2010).

776 A comprehensive list of non-discrimination legislation can be found at
<http://www.ilo.org/dyn/natlex/natlex4.listResults?p lang=en&p country=ARG&p count=1302&p classification=05.01&p cla
sscount=10>. None of the instruments listed focus on disability discrimination.

777 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para. 28.

778 Decree No. 1086/2005 adopted the report ‘Hacia un Plan Nacional contra la Discriminacién — La Discriminacién en Argentina.
Diagnéstico y Propuestas’ identifies the need for policies that foster inclusion and address intersectional discrimination. . The text
in Spanish is available at <http://www.obserdiscriminacion.gob.ar/wp-content/uploads/2009/10/plannacional.pdf>.

779 |bid.

780 The text of the law in Spanish is available at <http://servicios.infoleg.gob.ar/infoleginternet/anexos/20000-
24999/20620/texact.htm>.

781 <https://www.argentina.gob.ar/andis>.
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Another important piece of legislation for the purpose of this analysis is the National Employment Act
No. 24013,78 which applies to all workers in the country. This Act includes specific provisions aimed at
fostering the rights of persons with disabilities.”®® In order to encourage employers to hire persons with
disabilities, Article 87 exempts employers from the payment of 50% of the corresponding Employer
Contributions and Pensions Funds when they hire a worker with disabilities.”®* In addition, Article 88
establishes that employers who hire a quota of 4% of disabled workers and carry out adjustments to their
premises to eliminate architectural barriers will enjoy special credits for the financing of same. In relation
to the private sector, the Bill S-4041/16 aims to introduce the obligation for companies that have more
than 100 workers to employ a quota of 4% of persons with disabilities. The Bill was approved by the Senate
and is currently under the examination of the Chamber of Deputies.’®

In 2013, Law N° 26.816 on the Federal Regime of Protected Employment for Persons with Disabilities
(Régimen Federal de Empleo Protegido para Personas con Discapacidad) was passed and its Regulatory
Decree 1771/15 was approved in 2015. This law aims to promote the professional development of persons
with disabilities.

Other pieces of legislation concern specific groups of persons with disabilities (e.g. Act No. 25682 on the
use of the green walking stick for persons with low vision). In addition, general legislation often includes
disability related provisions. For example, Act No. 24901 on vocational training affirms that training should
be made available to persons with disabilities through training programmes tailored to their needs and
capacities (Article 23).78¢

The CRPD in the Argentinian Legal Framework

In 2007, Argentina ratified the CRPD and adopted the Convention by Act No. 26378 of 21 May 2008.
Pursuant to Article 75 para. 22 of the Constitution certain human rights treaties (listed in the provision)
have the same status as the Constitution. Those which are not mentioned (e.g. the CRPD) have a
substitutional status, i.e. ranks above domestic legislation.”®”

Decree 698/2017 has established the National Agency on Disabilities (Agencia Nacional de Discapacidad)
which is responsible for the design, coordination and general execution of public policies on disability
issues, the preparation and execution of actions aimed at promoting full exercise of the rights of persons
with disabilities, including the right to work’®8The Disability Observatory, which is part of the now National
Disability Agency (Ex CONADIS) disseminates, updates and systematizes information on disability and
monitors the application and compliance with the CRPD.”®

When reviewing the initial report of Argentina, in 2012, the Committee expressed concern that ‘despite
the steps taken to align the domestic legal system with the Convention, the former continues to exhibit
major inconsistencies with the principles and requirements of the Convention’. The Committee also noted
that, ‘because not all of the State party’s provincial legislation is aligned with the Convention, disparities

782 The text of the law in Spanish is available at
<http://www.ilo.org/dyn/travail/docs/1644/ds argentina ley24013 leydelempleo.pdf>.

783 |bid. para. 25 (c).

784 M. Paz Volker, ‘Supported employment and the current labor situation for People with Disabilities in Argentina’ (2013) 38(3)
Journal of Vocational Rehabilitation 207-214.

785 See at <https://www.cels.org.ar/web/wp-
content/uploads/2017/10/InformeComiteDerechosPersonasDiscapacidadAgo2017.pdf>. See also at
<http://www.senado.gov.ar/parlamentario/comisiones/verExp/4041.16/S/PL>.

786 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para.477.

787 AL. Aiello, ‘Argentina’, in L. Waddington and A. Lawson, The UN Convention on the Rights of Persons with Disabilities in
Practice (OUP, 2013).

788 Decreto 698/2017, chapter 1, available at < http://servicios.infoleg.gob.ar/infoleginternet/anexos/275000-
279999/279040/norma.htm>

789 <https://www.argentina.gob.ar/estructura-andis/observatorio-de-la-discapacidad>.
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arise in the approach taken at the local level to the rights of persons with disabilities and to the effective

exercise of those rights’.”®°

Argentina is also a party to the Inter-American Convention on the Elimination of All Forms of
Discrimination against Persons with Disabilities, which is aimed ‘to prevent and eliminate all forms of

discrimination against persons with disabilities and to promote their full integration into society’.”*?

15.3. Relevant Provisions on Accessibility and Reasonable Accommodation in the Workplace
Accessibility

As mentioned above, the main legislation related to accessibility is the National Act No. 22431 on the
System of Comprehensive Protection of Persons with Disabilities. Article 21 prescribes that at least one
access to public buildings must be accessible and that the buildings must include reserved areas, or areas
adapted for people using a wheelchair. Areas not open to the public and industrial and commercial
buildings should be adaptable in order ‘to allow the employment of people with reduced mobility’. In
addition, Article 88 of the National Employment Act No. 24013 establishes that employers will enjoy
special credits for the financing of adjustment to the workplace to make the workplace accessible.

Federal legislation is complemented by a National Accessibility Plan implemented by the National
Disability Agency and aims to facilitate access to the physical environment. This Plan has the goal of
analysing, comparing and re-drafting provincial and municipal legislation with a view to amending and/or
developing standardized building, planning and zoning codes to align them with the requirements
established by the National Act No. 22431.

Reasonable accommodation

In Argentina, reasonable accommodation duties can be inferred from the provisions (mentioned above)
that require the employer to adapt the workplace to the needs of persons with disabilities. It transpires,
however, that these provisions mostly concern adjustments to the physical environment, rather than
organizational accommodations. In its Concluding Observations, the CRPD Committee noted with concern
that

‘neither the concept of reasonable accommodation nor recognition that the denial of such
accommodation is a form of discrimination are explicitly included in anti-discrimination laws or

in the laws on, among other things, employment, health and education’.”®?

15.4. Overview of Argentinian Policies on Inclusion of Persons with Disabilities in the Workplace

The right to work of persons with disabilities in Argentina is ensured by a range of measures which build
upon the legislation discussed above and aim to boost employability of persons with disabilities. Services
provided to workers with disabilities include the following: preparation of occupational profiles for
persons seeking employment by means of in-depth interviews; vocational guidance; assistance to persons
seeking employment through vocational guidance workshops. 73

The main policy programme to boost the employment of persons with disabilities is the ‘Jobs Programme
for Workers with Disabilities’, which was developed by the Ministry of Labour, Employment and Social

790 UN Committee on the Rights of Persons with Disabilities (2012), Concluding observations on the initial report of Argentina,
(UN Doc. CRPD/C/ARG/CO/1).

791 Article 1 of the Inter-American Convention on the Elimination of All Forms of Discrimination against Persons with Disabilities,
available at <http://www.oas.org/juridico/english/treaties/a-65.html>.

792 UN Committee on the Rights of Persons with Disabilities (2012), Concluding observations on the initial report of Argentina,
(UN Doc. CRPD/C/ARG/CO/1).

793 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para. 491.
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Security through Resolution No. 802/2004.7%* It aims to help workers with disabilities to find jobs in the
private and public sectors by offering financial incentives to employers. Moreover, the Government has
adopted measures to ensure that persons with disabilities who have professional qualifications and
technical training are given the necessary support to enter or re-enter the job market.”®® The ‘Special
Training and Technical Assistance Programme on Jobs’, created by Resolutions 509/02 and 73/10 of the
Employment Secretariat, provides funding to non-governmental organizations to carry out training and
job programmes for persons with disabilities. Other programmes provide financial support to employers
to foster inclusive practices (e.g. the Program of Labour Inclusion for People with Disabilities). 7*®In
addition, the ‘Program of Financial Support for Microenterprise’ supports persons with disabilities who
develop a self-employment activity and/or labour microenterprise.

There is a range of trade unions and NGOs who have put in place programmes for the professional
development of persons with disabilities, and which aim to dismantle cultural barriers and stigma against
persons with disabilities that create exclusion and segregation.

15.5. Implementation and Enforcement of Accessibility and Reasonable Accommodation Provisions
Despite the quota system and financial incentives, as mentioned above, employment rates of persons
with disabilities are low. The CRPD Committee expressed concern about the cultural barriers and
prejudices that hinder persons with disabilities from entering the labour market, particularly in the private
sector.”®” Scholars have also highlighted that laws are not always properly implemented, particularly in
the inland provinces.”®® Courts have so far addressed to varying degrees the right to work of people with
disabilities and accessibility of the workplace, and referred to the CRPD in various instances.”® A case
reported by Seda, is A., A. G. ¢/ Falabella S.A decided by the Cuarta Camara de Trabajo of Mendoza in
2015.8% |n this case, the worker claimed that the employer had not taken measures to guarantee him
accessibility of workplace. In the formulation of the decision, the Court took into consideration the CRPD
itself and Convention N. 159 of the International Labour Organization.®! In 2013, the INADI (Instituto
Nacional contra la discriminacion, la xenofobia y el racismo -National Institute against discrimination,
xenophobia and racism), published the ‘National Map of Discrimination 2013’ and concluded that more
than 50% of persons with disabilities in Argentina had suffered a discriminatory act.5

According to an alternative report signed by several Argentinian DPOs,? the obligation to provide
reasonable accommodation provided for in the CRPD has not been implemented by Argentina. According
to same alternative report, the right to work of persons with disabilities is not guaranteed and the

794 |bid. para. 485, 519 (c).

795 |bid. para. 538.

796 M. Paz Vélker, ‘Supported employment and the current labor situation for People with Disabilities in Argentina’ (2013) 38(3)
Journal of Vocational Rehabilitation 207-214.

797 UN Committee on the Rights of Persons with Disabilities (2012), Concluding observations on the initial report of Argentina,
(UN Doc. CRPD/C/ARG/CO/1).

798 C. Schiappacasse and al. ‘Reflecting on the World Report on Disability — A short Report from Argentina’ (2013), 39 American
Journal of Physical Medicine and Rehabilitation, DOI: 10.1097/PHM.0000000000000020

799 A L. Aiello, ‘Argentina’, in L. Waddington and A. Lawson, The UN Convention on the Rights of Persons with Disabilities in
Practice (OUP, 2013).

800 Seda J. A., ‘Discapacidad Y Derechos. Impacto de la Convencion sobre los derechos de las personas con discapacidad’ (2017)
Editorial Jusbaires, available at < editorial.jusbaires.gob.ar/libro/descargar/173/pdf>

801 |bid.
802 Data Reported in the alternative Report of 1 August 2017 ‘Informe alternativo situacion de las personas con discapacidad en
Argentina 2013/2017’ available at https://www.cels.org.ar/web/wp-

content/uploads/2017/10/InformeComiteDerechosPersonasDiscapacidadAgo2017.pdf, available in English at available at
https://tbinternet.ohchr.org/Treaties/CRPD/Shared%20Documents/ARG/INT_CRPD_ICS_ARG_28477_E.docx
803 |bid,
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employment quota of 4% of persons with disabilities in the public sector is systematically infringed. This
situation has worsened as a result of the Administrative Decision 12/2017, which authorizes the
suspension of the recruitment of personnel for the public sector, including persons with disabilities, in
violation of the quota established in the normative framework.8

According to a survey conducted by PAR Foundation in 2005 among employers, companies consider to
implement inclusion practices. 84.2% of the surveyed companies declared that labour inclusion of persons
with disabilities in their companies is feasible and around 45% of the respondents confirmed that they
had taken one or more initiatives to include persons with disabilities in the workplace.8> However, the
alternative report suggests that there are numerous cases of refusal to provide reasonable
accommodations, even from public bodies.8%

The recently created National Agency on Disability itself, so far, has not been able to implement in the
social context the policies that have been adopted in the years. The main reason is that disability is a cross-
cutting issue and all ministries and secretaries should be involved in the process of improving the lives of
people with disabilities, not only a single agency.?"

804 |bid.

805 M. Paz Volker, ‘Supported employment and the current labor situation for People with Disabilities in Argentina’ (2013) 38(3)
Journal of Vocational Rehabilitation 207-214.

806 |bid.

807 M. lturrioz, ‘People with Disabilities at risk in Argentina’ (2018), Global Observatory for Inclusion, available at <
http://www.globi-observatory.org/people-with-disabilities-at-risk-in-argentina/>
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16. Brazil
16.1. Factual Background

The latest Brazilian population census, which is carried out by Brazilian Institute of Geography and
Statistics (IBGE) every 10 years, dates back to 2010. It reports that 23.91% of the Brazilian population have
some form of disability, a segment totalling approximately 45.6 million people.2®® The 2010 Census
showed that the employment rate of people aged 10 years-old and over is 37,28% for persons with
disabilities compared to 60,65% for persons without disabilities.5

16.2. The Rights of Persons with Disabilities in Brazil: Introductory Remarks
The Relevant Legal Framework in a Nutshell

Brazil is a Federal Republic and the Union comprises 26 States, one Federal District (where the capital,
Brasilia, is located) and 5,507 municipalities.®?° This report only considers relevant federal legislation.

The Brazilian Federal Constitution, adopted in 1988 and amended most recently in 2017, protects and
promote civil and political, as well as social rights (Article 6 of the Brazilian Federal Constitution).5*? It also
includes several provision related to the rights of persons with disabilities.®!® Article 7, sub-section XXXI,
expressly prohibits discrimination of any nature ‘with respect to wages and hiring criteria of [disabled]
workers’. Article 37, sub-section VIII provides for employment quotas in the public sector, and requires
that the law ‘reserve[s] a percentage of public offices and positions’ to persons with disabilities.? Article
40 of the Constitution related to public employees allows for positive actions and differential treatment
of persons with disabilities. Article 201 relates to social security and allows for differentiated criteria with
regards to beneficiaries of social security allowances with disabilities. Article 227 para. 1 provides that:

‘The State shall promote full health assistance programmes for children, adolescents, and young
people, the participation of nongovernmental entities being allowed, by means of specific policies
and with due regard to the following precepts: [...] creation of preventive and specialized care
programmes for persons with physical, sensory, or mental disabilities, as well as programmes for
the social integration of disabled adolescents and young people, by means of training for a
profession and for community life and by means of enhanced access to communal facilities and
services, including the elimination of architectural barriers and all forms of discrimination.’8%®

Article 227 para. 2 concerns accessibility and states that:

808 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 14.

809 |BGE, ‘Disability results from the 2010 Brazilian Population Census’, 12th Meeting of the Washington Group

Bangkok, Thailand October 23-25, 2012, available at <http://www.washingtongroup-disability.com/wp-
content/uploads/2016/02/wg12 session6 5 borges.pdf>

810 Common Core Document, Brazil, attached to the State’s Party Report, at para. 39, available at
<https://tbinternet.ohchr.org/ layouts/15/treatybodyexternal/Download.aspx?symbolno=HRI%2fCORE%2f1%2fAdd.53%2fRev.
1&Lang=en>

811 http://wwwe.stf.jus.br/arquivo/cms/legislacaoConstituicao/anexo/brazil federal constitution.pdf

812 Article 6 of the Brazilian Constitution states that: ‘Education, health, food, work, housing, transportation, leisure, security,
social welfare, protection of motherhood and childhood, and assistance to the destitute, are social rights, as set forth by this
Constitution’

813 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 16.

814 |pjd. Article 37, sub-section VIII.

815 Constitution of the Federative Republic of Brazil (Constitutional text of October 5, 1988, with the alterations introduced by
Constitutional Amendments No. 1/1992 through 64/2010 and by Revision Constitutional Amendments No. 1/1994 through
6/1994) Documentation and Information Center Publishing Coordination, Brasilia — 2010, 3rd edition, Article 227, paragraph 1,
available at <http://english.tse.jus.br/arquivos/federal-constitution>
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‘[tle law shall regulate construction standards for public sites and buildings and for the
manufacturing of public transportation vehicles, in order to ensure adequate access to the
[disabled]’.

Article 244 para. 2 further states that:

‘[t]he law shall provide for the adaptation of presently existing sites and buildings of public use
and of the public transportation vehicles in order to guarantee adequate access to the
[disabled]’.2%®

Social inclusion of persons with disabilities is then guaranteed by a set of legislative acts that apply all
fields of life, including employment.®¥” The most important piece of legislation is Law on the Inclusion of
Persons with Disabilities - Law No. 13146/2015,32% which aims ‘to ensure and promote, under conditions
of equality, the exercise of fundamental rights and freedoms by persons with disabilities, with a view to
their social inclusion and citizenship’.8%° This law includes a definition of disability in line with the CRPD
and establishes that a person with disabilities is ‘a person with a long-term physical, mental, intellectual
or sensorial disability, which, in interaction with one or more barriers, may obstruct their full and effective
participation in society on equal terms with other people’ 2% Article 3 of this law also defines ‘accessibility’
as ‘possibility of, and scope for, the safe and autonomous use of spaces, furniture, urban equipment,
buildings, transport, information and communication, including ICT, as well as other services and facilities
open to the public, public or private use for collective use, both in urban and rural areas, by persons with
disabilities or with reduced mobility’. This provision also includes a definition of universal design as ‘design
of products, environments, programs and services to be used by all persons, without adaptation or specific
design, including assistive technology resources’, and a definition of ‘barriers’ faced by people with
disabilities. Furthermore, Article 3 includes a definition of reasonable accommodation which reproduces
almost verbatim the wording of Article 2 CRPD. This Law on the Inclusion of Persons with Disabilities
bans discrimination on the ground of disability, whereby discrimination is defined in a manner consistent
to the CRPD (Article 5 of the Law). The law also explicitly qualifies the refusal of reasonable
accommodation as a form of discrimination. Interestingly, the refusal of provisions of assistive
technologies also constitutes a discrimination on the ground of disability. In that connection, it is
important to note that Article 8 of Law No. 7853/1989 makes a criminal offence, subject to one to four
years’ imprisonment, to deny someone employment or work on the ground of disability.®2! The Law on
the Inclusion of Persons with Disabilities also requires the federal government to collect data related to
people and services for people with disabilities: these data should be used for the formulation,
management, monitoring and evaluation of public policies.®2? For the purpose of this analysis it is worth
highlighting that Chapter VI (Article 34 et seq.) of this Law focus on the right to work, and prohibits
discrimination in the employment context, including vocational training. Significantly, Article 34 states
that ‘a person with a disability has the right to work freely ... in an accessible and inclusive environment,

816 pid. Article 244, paragraph 2.

817 Government of Brazil — Rights of persons with disabilities - response to questionnaire by the OHCHR, available at
<http://webcache.googleusercontent.com/search?g=cache:kyfvv4yFC-
gl:www?2.ohchr.org/english/issues/disability/docs/study/Brazil.doc+&cd=8&hl=it&ct=clnk&gl=ie>

818 Chamber of Deputies Documentation and Information Center, Law No. 13,146, of July 6, 2015, available at
<https://www2.camara.leg.br/legin/fed/lei/2015/lei-13146-6-julho-2015-781174-normaatualizada-pl.html>

819 Chamber of Deputies Documentation and Information Center, Law No. 13,146, of July 6, 2015, Article 1, available at
<https://www?2.camara.leg.br/legin/fed/lei/2015/lei-13146-6-julho-2015-781174-normaatualizada-pl.html>

820 |pjd. Article 2.

821 Chamber of Deputies, Law No. 7,853, of October 24, 1989, Article 8, available at
<https://www?2.camara.leg.br/legin/fed/lei/1989/lei-7853-24-outubro-1989-365493-publicacaooriginal-1-pl.htmI>

822 |pjd. Article 101 and <http://globalaccessibilitynews.com/2015/06/12/brazil-passes-inclusion-of-people-with-disabilities-

act/>
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on an equal basis with other persons’. This provisions also obliges employers ‘to guarantee accessible and
inclusive work environments’. Article 35 establishes that public policies must ‘promote and guarantee the
conditions of access and permanence of persons with disabilities in the field of work’, including by
supporting self-entrepreneurship of people with disabilities. In line with Article 26 CRPD, Article 36
provides for the right of people with disabilities to professional habilitation and professional
rehabilitation, which aim to ensure that ‘disabled persons can enter, continue or return to the field of
work, respecting their free choice, their vocation and their interest’.

In addition, Article 38 specifies that:

‘an entity contracted to carry out a public or private selection process for a position, function or
job is required to comply with the provisions of this Law and other current accessibility
standards.’8%

Other pieces of legislation include provisions related to the right to work of persons with disabilities, and
provide for various positive actions. Among them, the Law No. 8112/1990%* lays down criteria and
procedures to become a civil servant. In that, connection, the law reserves 20% of the available spaces
for the respective public examination to persons with disabilities.®?> Law No. 8213/19918¢ provides
employment quota for people with disabilities in the private sector.®”’” Quotas are mandated for
companies with 100 or more employees.®?® Law No. 8213/1991 also establishes a protection against
dismissal and states the workers who are part of the quota cannot be dismissed, except in cases of just
cause termination.

Law No. 11180/2005 establishes the obligation for companies to contribute to and support the
qualification of their employees. In this regard, Article 428, para. 5 of the Consolidated Labor Code (CLT)
authorizes companies to hire apprentices with disabilities regardless of age (in derogation of the usual
age requirement which is 24 years of age).

Law No. 12513/2011 established the National Program of Access to Technical Education and Employment
(Pronatec), and included various provisions to foster full participation of persons with disabilities in
employment.®?°

The CRPD in the Brazilian Legal Framework

Brazil signed the CRPD and the Optional Protocol thereto on March 30, 2007. The CRPD was ratified on
August 1, 2008. The CRPD enjoys equivalent status to a constitutional amendment. For this reason, any
law or normative measure contrary to the Convention will also be in breach of the Federal Constitution
and will be subject to a Direct Action of Unconstitutionality (ADI or ADIN) before the Brazilian Federal
Supreme Court, the country’s highest judicial body, for the purpose of terminating continued violation of
the respective right 8%

823 Chamber of Deputies Documentation and Information Center, Law No. 13,146, of July 6, 2015, Article 38, available at
<https://www?2.camara.leg.br/legin/fed/lei/2015/lei-13146-6-julho-2015-781174-normaatualizada-pl.html>

824 presidency of the Republic, Civil House, Sub-Office for Legal Affairs, Law No. 8,112, December 11, 1990, Consolidated
Publication of Law No. 8,112, December 11, 1990, determined by Art. 13 of Law No. 9,527 of December 10, 1997, available at
<http://www.planalto.gov.br/ccivil 03/Leis/L8112cons.htm>

825 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 210.

826 presidency of the Republic, Civil House, Sub-Office for Legal Affairs, Law No. 8,213, July 24, 1991, available at
<http://www.planalto.gov.br/ccivil 03/leis/I8213cons.htm>

827 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para.210.

828 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 211.

829 presidency of the Republic, Civil House, Legal Sub-Office, Law No. 12.513, October 26, 2011, available at
<http://www.planalto.gov.br/CCIVIL 03/ At02011-2014/2011/Lei/L12513.htm>

830 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, Ibid. at para. 18.
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The National Secretariat for the Promotion of the Rights of Disabled Persons (SNPD) is the body with
primary responsibility for implementing the public policies aimed at persons with disabilities.®3! A Joint
Parliamentary Desk for the Defence of the Rights of Persons with Disabilities, composed of Members of
the House of Representatives and Senators monitors the implementation of the rights of persons with
disabilities. In addition, in 2015, a Permanent Commission on the Rights of Persons with Disabilities was
established in the House of Representatives.®3 The Office of the Public Prosecutor and the Office of the
Public Defender are entrusted with the task of defending the rights of disabled persons.?*3

16.3. Relevant Provisions on Accessibility and Reasonable Accommodation in the Workplace

Accessibility

As mentioned above, accessibility is guaranteed by the Constitution, which confers to persons with
disabilities a right to access public spaces, built environment and ICT. Moreover, the Law on the Inclusion
of Persons with Disabilities obliges employers (both private and public) to make the workplace
accessible (Article 34). This is a clear-cut provision, which imposes a duty (which seems anticipatory in
nature) to make employment settings accessible. Article 37 of this law also establishes that people with
disabilities working on the open labour market must be treated equally, and rules of accessibility, the
provision of assistive technology and reasonable accommodation should be applied in the workplace.

Additionally, accessibility obligations are included in various pieces of legislation. Among those, Law No.
10048/2000%4 and Law No. 10098/2000%> set out general standards and basic criteria on the promotion
of accessibility for persons with disabilities or reduced mobility.®3® The Brazilian Committee on
Accessibility (Comité Brasileiro de Acessibilidade — ABNT/CB-40) develops standards in the field of
accessibility, in accordance with universal design principles.?%’

Reasonable Accommodation

In the Brazilian legal framework, the duty to accommodate is provided for in the Law on the Inclusion of
Persons with Disabilities. As mentioned above, the definition of accommodation included in the law is
akin to that of the CRPD. The duty to accommodate applies to employers, and the only limit to which this
duty is subject is that of undue or disproportionate burden. The burden of proof (i.e. the duty to prove
that the accommodation entails a disproportionate burden) lies with the party whose duty it is to
accommodate (i.e. the employer).5%

831 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 14.

832 15t Joint Submission to the Committee on the Convention on the Rights of Persons with Disabilities: an overview from the
Brazilian Civil Society, July 2015, available at
<https://webcache.googleusercontent.com/search?q=cache:QfGxv5IEN8UJ:https://tbinternet.ohchr.org/Treaties/CRPD/Shared
%2520Documents/BRA/INT_CRPD_CSS BRA 21427 E.doc+&cd=9&hl=it&ct=clnk&gl=ie>

833 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 23, 24.

834 Chamber of Deputies, Law No. 10,048, November 8, 2000, available at <https://www?2.camara.leg.br/legin/fed/lei/2000/lei-
10048-8-novembro-2000-376937-publicacaooriginal-1-pl.htmI>

835 Chamber of Deputies, Law No. 10.098, September 19, 2000, available at
<https://www?2.camara.leg.br/legin/fed/lei/2000/lei-10098-19-dezembro-2000-377651-publicacaooriginal-1-pl.html>

836 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 112, b).

837 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 117.

838 |, de Campos Velho Martel, ‘Reasonable Accommodation. The new concept from an Inclusive Constitutional Perspective’
(2011) 8 (14) International Journal of Human Rights 85 — 112, available at <https://sur.conectas.org/wp-
content/uploads/2017/11/surl4-eng-leticia-de-campos-velho-martel.pdf>
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Reasonable accommodation is mentioned at various junctures in Chapter 6 of the Law, as a duty of the
employer in all phases of employment relationship.

16.4. Overview of Brazilian Policies on Inclusion of Persons with Disabilities in the Workplace

Brazil has adopted a number of policies aimed at fostering inclusion of persons with disabilities. In this
context and for the purpose of this report, it is worth mentioning the National Policy for the Integration
of Persons with Disabilities, established and regulated by Decree No. 3298/1999.8% This refers to the
inclusion of persons with disability in the labour market.®* The more recent National Plan for the Rights
Persons with Disabilities, entitled ‘Living without limits’, launched in November 17, 2011, aims at
strengthening the social participation of persons with disabilities by promoting their autonomy, removing
barriers and providing access and enjoyment on an equal basis to the goods and services offered to the
population as a whole. #! The Plan includes various measures related to accessibility in general and
employment. The Labour Protection Network Program aims to remove the obstacles encountered by this
segment in its efforts to secure and maintain employment .84

The Federal Government’s Multi-Annual Plan (PPA) 2004-2007, extended for 2008-2011, also included
various policy initiatives, to minimize the social exclusion of persons with disabilities and to foster their
employment rate.®*

The Secretariat of Labour Inspection (SIT) is the State organ with the responsibility to monitor compliance
with employment quotas for persons with disabilities.?*

16.5. Implementation and Enforcement of Accessibility and Reasonable Accommodation Provisions

Despite the existence of advanced legislation, in its 2015 Concluding Observations, the CRPD Committee
expressed concern for the ‘lack of a coherent and comprehensive disability strategy to implement the
human rights model of disability established in the Convention’.®* In addition, the Committee
recommended that the Brazilian State initiate a systematic review of legislation, policy and programme
concerning disability rights and adopt a consultative mechanism for systematic consultations with persons

with disabilities through their representative organizations before adopting any kind of measure.®

839 presidency of the Republic, Civil House, Sub-Office for Legal Affairs, Decree No. 3298, December 20, 1999, available at <
http://www.planalto.gov.br/ccivil 03/decreto/d3298.htm>

840 15t Joint Submission to the Committee on the Convention on the Rights of Persons with Disabilities: an overview from the
Brazilian Civil Society, July 2015, available at

<https://webcache.googleusercontent.com/search?g=cache:Qf Gxv5IEN8UJ:https://tbinternet.ohchr.org/Treaties/CRPD/Shared
%2520Documents/BRA/INT_CRPD CSS BRA 21427 E.doc+&cd=9&hl=it&ct=clnk&gl=ie>

841 ‘Living without limits’ Strategic actions in the fields of education, work, health, social assistance and accessibility to improve
skills and opportunities, Autonomy and rights for persons with disabilities, available at
<http://www.biblioteca.presidencia.gov.br/presidencia/ex-presidentes/dilma-rousseff/caderno-destaques/edicoes-anteriores-
lista-de-pdf/old/pdf/in-english/destaques/living-without-limits> and State’s Party Report under Article 35 of the UN Convention
on the Rights of Persons with Disabilities, at para. 48 — 54.

842 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 215.

843 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 212, 213.

844 <https://www.ilo.org/labadmin/info/WCMS 114935/lang--en/index.htm> and State’s Party Report under Article 35 of the
UN Convention on the Rights of Persons with Disabilities, at para. 216.

845> Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of Brazil, para 6.

846 Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of Brazil, at para. 6, 7, 9,
11.
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Despite the existence of the National Conference on the Rights of Persons with Disabilities, there are
limited opportunities for DPOs to get involved in the legislative and policy procedures.®’

The Committee also pointed out that the accessibility standards are not always respected, and their lack
of effectiveness is evident in rural areas.®*® The Committee expressed concern about the existing
discrimination in the open labour market, especially towards women with disabilities who are more likely
to face a double discrimination®?®, as well as about the low levels of compliance with the quota system.®°

847 1st Joint Submission to the Committee on the Convention on the Rights of Persons with Disabilities: an overview from the
Brazilian Civil Society, July 2015, available at
<https://webcache.googleusercontent.com/search?q=cache:QfGxv5IEN8UJ:https://tbinternet.ohchr.org/Treaties/CRPD/Shared
%2520Documents/BRA/INT_CRPD_CSS BRA 21427 E.doc+&cd=9&hl=it&ct=clnk&gl=ie>

848 Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of Brazil, at para. 22, 23.
849 1t Joint Submission to the Committee on the Convention on the Rights of Persons with Disabilities: an overview from the
Brazilian Civil Society, July 2015, available at
<https://webcache.googleusercontent.com/search?g=cache:QfGxv5IEN8UJ:https://tbinternet.ohchr.org/Treaties/CRPD/Shared
%2520Documents/BRA/INT_CRPD_CSS BRA 21427 E.doc+&cd=9&hl=it&ct=cInk&gl=ie>; Committee on the Rights of Persons
with Disabilities, Concluding observations on the initial report of Brazil, at para. 48.

850 Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of Brazil, at para. 48, 49.

114

215



Anlage 9 - Internationale Expertise Delia Ferri

ACCESSIBILITY FOR WORKERS WITH DISABILITIES IN COMPANIES August 2019

17. India

17.1. Factual Background

According to the 2011 Census the percentage of persons with disabilities in India in 2011 was 2.21% of
the total of population®?, which corresponds to over 21 million people.?>? 55.9% were male and 44.1%
were female.® In 2011, persons with disabilities that were employed amounted to 9.7 million (only 25%
of the total population of persons with disabilities),?** including 7 million of males with disabilities. Only
2.7 million of workers with disabilities were female. The work participation rate of persons with disabilities
among the total population of persons with disabilities was overall 36.3% (47.2% males and 22.6%
females).®

17.2. The Rights of Persons with Disabilities in India: Introductory Remarks
The Relevant Legal Framework in a Nutshell
India, also known as Bhdrat,®® is a union of States that became independent from UK in 1947.8%7

The Constitution of India, which was adopted on November 26, 1949 and came into force on January 26,
1950,%%®8 includes a catalogue of fundamental rights. The right to equality before the law is established
under Article 14,%%° while Article 15, para. 1 provides for the principle of non-discrimination on various
grounds. The latter provision does not explicitly mention disability as a ground of discrimination.®° The
Initial report submitted by India to the CRPD Committee, however, specifies that the prohibition of all
discriminations includes discrimination on the basis of disability.2! Article 16, para. 1 states that:
‘There shall be equality of opportunity for all citizens in matters relating to employment or
appointment to any office under the State’.
The right to work and to public assistance in case of unemployment and ‘disablement’ is provided for in
Article 41. This provision establishes that:
‘The State shall, within the limits of its economic capacity and development, make effective
provision for securing the right to work, to education and to public assistance in cases of
unemployment, old age, sickness and disablement, and in other cases of undeserved want’.

851 http://censusindia.gov.in/Census And You/disabled population.aspx. See also State’s Party Report under Article 35 of the
UN Convention on the Rights of Persons with Disabilities, at para. 24; Social Statistics Division, Ministry of Statistics and
Programme Implementation, Government of India ‘Disabled Persons in India. A statistical profile 2016’, available at
<https://ruralindiaonline.org/resources/disabled-persons-in-india-a-statistical-profile-2016/>. Data are also available at
https://enabled.in/wp/disabled-population-in-india-as-per-census-2011-2016-updated/

852 <https://enabled.in/wp/disabled-population-in-india-as-per-census-2011-2016-updated/> ; Social Statistics Division,
Ministry of Statistics and Programme Implementation, Government of India ‘Disabled Persons in India. A statistical profile
2016’, available at <https://ruralindiaonline.org/resources/disabled-persons-in-india-a-statistical-profile-2016/>

853 C-Series, Table C-20, Census of India 2001 and 2011, available at <https://unstats.un.org/unsd/demographic-
social/meetings/2016/bangkok--disability-measurement-and-statistics/Session-6/India.pdf>

854 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 211.

855 C-Series, Table C-23, Census of India 2011, available at <https://unstats.un.org/unsd/demographic-
social/meetings/2016/bangkok--disability-measurement-and-statistics/Session-6/India.pdf>

856 <https://www.india.gov.in/my-government/constitution-india>

857 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 2.

858 <https://www.india.gov.in/my-government/constitution-india>

859 Article 14 of the Constitution of India, part llI, available at

<https://www.india.gov.in/sites/upload files/npi/files/coi part full.pdf>

850 Jpid. Article 15.

861 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 3 and 45.
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Alongside the Constitution, the 1993 Protection of Human Rights Act®%? lays down the framework to
protect human rights and establishes a National Human Rights Commission with the task of ensuring the
protection of those rights.53

Until 2016, the most important piece of national legislation concerning persons with disabilities was the
1995 Persons with Disabilities (Equal Opportunity Protection of Rights and Full Participation) Act
(PWDA),% which protected the rights of persons with disabilities.®®> This Act was originally enacted to
give effect to the Proclamation on the Full Participation and Equality of People with Disabilities in the
Asian and Pacific Region.® This Act was replaced in 2016 by the Rights of Persons with Disabilities Act.%¢’
The Rights of Persons with Disabilities Act (RPWD Act)®® was adopted in order to give effect to the CRPD.
It includes several provisions that are modelled on the CRPD, and applies to persons with disabilities who
include persons ‘with long term physical, mental, intellectual or sensory impairment which, in interaction
with barriers, hinders his full and effective participation in society equally with others’. The act, however,
includes other definitions related to disability which do not seem fully compliant with the CRPD, and
namely those of ‘person with benchmark disability’, i.e. a person with not less than 40% disability, and
‘person with disability having high support needs’, i.e. a person ‘with benchmark disability certified ... who
needs high support’. The RPWD Act prohibits discrimination on the ground of disability. In that
connection, Article 3 para. 3 states that:

‘No person with disability shall be discriminated on the ground of disability, unless it is shown that
the impugned act or omission is a proportionate means of achieving a legitimate aim’8®°

Discrimination is defined in a manner consistent to Article 2 CRPD, and includes the denial of reasonable
accommodation as a form of discrimination. Reasonable accommodation is also defined in a manner
consistent to the CRPD.

The RPWD Act also dedicates an entire chapter (Chapter IV) to ‘Skill Development and Employment’,
obliging the Government to formulate schemes and programmes ‘to facilitate and support employment
of persons with disabilities especially for their vocational training and self-employment’.#7° Article 20
prohibits discrimination on the basis of disability in employment.?”! It also requires the Government to
provide ‘reasonable accommodation and appropriate barrier free and conducive environment to
employees with disabilities’. Article 21 requires public employers to notify equal opportunity policies in
the employment context to the Government.®”2 The RPWD Act provides for positive measure and quotas

862 The Protection of Human Rights Act, 1993 No 10 of 1994, available at <https://www.hurights.or.jp/archives/database/nhri-
law-india.htmI>

863 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 11.

864 The Persons with Disabilities (Equal Opportunities, Protection of Rights and Full Participation) Act, 1995, published in part I,
section 1 of the Extraordinary Gazette of India, Ministry of Law, Justice and Company Affairs (Legislative Department), New
Delhi, the 1st January, 1996/ 11, 1917 (Saka), available at <http://cgemployment.gov.in/en/pwd-act-1995-persons-disabilities-
equal-opportunities-protection-rights-and-full-participation-act>

865 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 48.

866 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 13, 28 and 29.
867 The Rights of Persons with Disabilities Act, 2016 (No. 49 of 2016) [27th December, 2016], Ministry of Law and Justice
(Legislative Department), Article 102, available at
<https://www.prsindia.org/uploads/media/Person%20with%20Disabilities/Rights%200f%20Persons%20with%20Disabilities%20
Act,%202016.pdf>

868 The Rights of Persons with Disabilities Act, 2016 (No. 49 of 2016) [27th December, 2016], Ministry of Law and Justice
(Legislative Department), available at
<https://www.prsindia.org/uploads/media/Person%20with%20Disabilities/Rights%200f%20Persons%20with%20Disabilities%20
Act,%202016.pdf>

859 Jpid. Article 3 (3).

870 pid. Article 19 (1).

871 |pjd. Article 20.

872 |pjd. Article 21.
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in government and public sector jobs for persons with intellectual disability, Autism, psychosocial
disability and multiple disabilities, but it does not impose any obligation to recruit persons with disabilities
on private companies.?”?

The 1923 Workmen’s Compensation Act (WCA)®* provides that, in case personal injury is caused to a
worker by accident arising out of or in the course of his employment, the employer of the worker become
disabled shall be liable to pay compensation.®”

The CRPD in the Indian Legal Framework

India signed the CRPD on March 30, 2007 and ratified on 1%t October of the same year.® According to the
State Initial report submitted in 2011, the ratification of the CRPD advances rights and principles already
enshrined in the Constitution.?”’” India is a dualist country this CRPD provisions are not directly effective
and must be implemented in national legislation.

The Central Coordination Committee headed by the Minister of Social Justice and Empowerment is the
designated focal point and has the task to develop a national disability policy and implement the CRPD.%78
The Office of the Chief Commissioner for Persons with Disabilities, set up under Section 57 of the Persons
with Disabilities Act 1995, and has been mandated to safeguard the rights of persons with disabilities and
monitor the implementation of the CRPD.

17.3. Relevant Provisions on Accessibility and Reasonable Accommodation in the Workplace

Accessibility

Article 40 of the RPWD Act establishes that the central Government ‘shall ... formulate rules for persons
with disabilities laying down the standards of accessibility for the physical environment, transportation,
information and communications, including appropriate technologies and systems, and other facilities
and services provided to the publicin urban and rural areas’. Other provisions on accessibility are included
in Articles 41-46. Notably, Article 45 requires that all existing public buildings are made accessible within
a period not exceeding five years from the date of notification of the RPWD Act. With regard to the
workplace, there is not an explicit obligation for private employers to make the workplace accessible,
while public employers are clearly obliged to create a barrier-free environment, by virtue of Article 20 of
the RPWD Act.

Detailed rules on accessibility are then included in various other pieces of legislation. Among them, it is
worth mentioning the 2016 National Building Code, which incorporates detailed provisions for the
construction of buildings, and makes accessible design an inherent part of all building plans.®”®

Reasonable Accommodation

873 V. Aneja, ‘Inclusion of Private Establishments under the Right of Persons with Disabilities Act, 2016’ (2017), Mondaq Business
Briefing.

874 The Workmen’s Compensation Act (Act No. 8 of 1923), available at
<https://labour.gov.in/sites/default/files/TheWorkmenAct1923(1).pdf>

875 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 218.

876 QHCHR Dashboard, available at <http://indicators.ohchr.org/>;
<https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg no=IV-15&chapter=4>

877 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 27.

878 |bid. at para. 304.

879 National Building Code of India, 2016, available at <https://bis.gov.in/?page id=117159>
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The concept of reasonable accommodation is defined in Article 2 lett. y) of the 2016 RPWD Act as a
‘necessary and appropriate modification and adjustments, without imposing a disproportionate or undue
burden in a particular case, to ensure to persons with disabilities the enjoyment or exercise of rights
equally with others’ 2 Article 3 para. 5 and Article 12 para. 3 require the Government and Legal Services
Authorities to ensure reasonable accommodation to persons with disabilities.®!

The main provision concerning reasonable accommodation in the workplace is Article 20 para. 2, which,
as already mentioned, states that:

‘Every Government establishment shall provide reasonable accommodation and appropriate
barrier free and conducive environment to employees with disability.’2

17.4. Overview of Indian Policies on Inclusion of Persons with Disabilities in the Workplace

In compliance with the Constitution of India,®3 and in line with the legislation described above a set of
disability policies has been adopted. The National Policy for Persons with Disabilities®*, formulated in
2006, introduced several measures related to rehabilitation and employment. More specifically, it
provides for several incentives and tax exemptions to encourage employment of persons with disabilities
in the private sector. The ‘Scheme of Incentives to Employers in the Private Sector for Providing
Employment to Persons with Disabilities’, launched in 2008, provides employers who hire workers with
disabilities with wage subsidies.®® The Ministry of Social Justice and Empowerment is the nodal Ministry
to coordinate all matters relating to the implementation of the Policy.%8¢

887 888

Both the National Council of Vocational Training®’ and the Apprenticeship Training Scheme®®®, under the
responsibility of the Ministry of Labour, ‘reserve an unspecified number of places for persons with
disabilities’.®8°

The Department of Empowerment of Persons with Disabilities (DEPwD)®° under the Ministry of Social
Justice and Empowerment, created in 2012, focuses on the rights of persons with disabilities.®® The
DEPwD is entrusted with the implementation of Incheon Strategy (2013 — 2022)%%? to ‘Make the Right

Real’ for Persons with Disabilities in Asia and the Pacific, mentioned above in Part D of this report.?*3

880 The Rights of Persons with Disabilities Act, 2016 (No. 49 of 2016) [27th December, 2016], Ministry of Law and Justice
(Legislative Department), Article 2 (y), available at
<https://www.prsindia.org/uploads/media/Person%20with%20Disabilities/Rights%200f%20Persons%20with%20Disabilities%20
Act,%202016.pdf>

881 |pid. Article 3 (5), Article 12 (3).

882 |pjd. Article 20 (2).

883 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 3 — 4.

834 National Policy for Persons with Disabilities, available at

<https://www.ilo.org/dyn/natlex/natlex4.detail?p lang=en&p isn=93612&p country=IND&p count=510>

885 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 37, 78, 235.
886 <https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/93612/109496/F-838532634/IND93612.pdf>

887 National Council of Vocational Training and Research official website available at < http://www.ncvrtindia.org/>

838 National Apprenticeship Training Scheme (NATS) official website available at <http://mhrdnats.gov.in/>

889 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 228.

890 Department of Empowerment of Persons with Disabilities official website available at
<http://disabilityaffairs.gov.in/content/>

831 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 16.

892 Social Statistics Division, Ministry of Statistics and Programme Implementation, Government of India ‘Disabled Persons in
India. A statistical profile 2016’, p. 65, available at <https://ruralindiaonline.org/resources/disabled-persons-in-india-a-
statistical-profile-2016/>

893 <https://www.unescap.org/sites/default/files/Incheon%20Strategy%20%28English%29.pdf>.
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The Employees’ State Insurance Corporation (ESIC) is responsible for the implementation of the 1948
Employees State Insurance Act (ESI Act)®* and provides for social security benefits and vocational
rehabilitation.® In order to encourage employment of persons with disabilities, the employers’ share of
contribution for social security in respect of disabled employees is paid by the Central Government for
the initial ten years.®%®

The Vocational Rehabilitation Centres for Handicapped (VRCs)®®” have been established by Ministry of
Labour & Employment to evaluate residual capacity of persons with disabilities to unfold their capabilities.
They conduct workshops for retraining and further skills development of unemployed youths with
disabilities.?%®

Amongst the National Institutes providing policies dealing with disability, the National Institute of
Rehabilitation Training and Research (NIRTAR)® (established in 1984) and the National Institute for
Empowerment of Persons with Multiple Disabilities®®® (NIEPMD) (established in 2005) must be mentioned
for the purposes of this report.*®! They have a broad mandate to undertake research to promote
education, rehabilitation and empowerment of persons with disabilities.

17.5. Implementation and Enforcement of Accessibility and Reasonable Accommodation Provisions

Despite the recent measures adopted,® the situation of people with disabilities in India is still critical in
many respects. Data released by the Ministry of Labour and Employment show that the number of
placements of persons with disabilities by the Employment Exchanges has been steadily declining over
the years.®® Data on the employment rate of persons with disabilities are scant. At the time of the writing
of this report, there is no data available as to how many persons with disabilities have been employed in
the public sector after the entry into force of the RPWD Act.®* Sarkar argues that a work environment
where all human abilities are treated with equal dignity has yet to come, and accessibility of the workplace
is far from being realised.’® Empirical research suggests that exclusion from education and employment
opportunities is still widespread as is discrimination in public facilities.?®®

The RPWD Act gives rise itself to concerns with regard to its overall compliance to the CRPD and in relation
to the protection of persons with intellectual and psychosocial disabilities.®”

894 Ministry of Labour and Employment, Government of India, ‘Annual Report 2017 — 2018’, p. 167, available at
<https://labour.gov.in/sites/default/files/ANNUAL REPORT 2017-18-ENGLISH.pdf>

835 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 248.

89 Annual Report 2017-18, Ministry of Labour and Employment, p. 11, available at <https://labour.gov.in/annual-reports>
897 < https://labour.gov.in/vrc>

898 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 222.

899 NIRTAR official website available at <http://www.svnirtar.nic.in/>

900 NJEPMD official website available at <http://niepmd.tn.nic.in/>

901 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 39.

902 Annual Report 2017-18, Ministry of Labour and Employment, p. 261, available at <https://labour.gov.in/annual-reports>
903 Annual Report 2017-18, Ministry of Labour and Employment, p. 260 — 261, available at <https://labour.gov.in/annual-
reports>

904 National Disability Network (NDN) and National Committee on the Rights of Persons with Disabilities (NCRPD), February
2019, ‘Parallel Report of India on the Convention on the Rights of Persons with Disabilities (CRPD)’, available at
<https://webcache.googleusercontent.com/search?g=cache:401Za6QK CkJ:https://tbinternet.ohchr.org/Treaties/CRPD/Shared
%2520Documents/Ind/INT_CRPD ICO Ind 33881 E.docx+&cd=9&hl=it&ct=cInk&gl=ie>

905 A, Sarkar, ‘RPWD Act, 2016: Fostering a Disability-friendly Workplace in Indian Organizations’ (2018), 53 (4) The Indian
Journal of Industrial Relations 591 — 603.

906 I, Kayama, C. Johnstone, S. Limaye, ‘The experiences of disability in sociocultural contexts of India: Stigmatization and
resilience’ (2019) 00 (0) International Social Work 1 —15, p. 10 — 11.

%075, B. Math, G. S. Gowda, V. Basavaraju, N. Manjunatha, C. N. Kumar, S. Philip and M. Gowda, ‘The Rights of Persons with
Disability Act, 2016: Challenges and opportunities’, 2019, 61 Indian Journal of Psychiatry.
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The Indian judiciary has in some instances upheld the rights to reasonable accommodation of the disabled
employees. In its judgement in the case of Syed Bashir-ud-din Qadri vs. Nazir Ahmed Shah and Others, the
Supreme Court said that the reasonable accommodation requires the provision of aids and appliances to
enable a person with disabilities to carry out his/her duties effectively.%®

908 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, at para. 85.
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18. China
18.1. Factual Background

The Sixth National Population Census of 2010 estimated that Chinese persons with disabilities amount to
85 million. By the end of 2009, there were 22 million persons with disabilities in employment, of whom
4.43 million worked in cities and towns and 17.57 million in the rural areas.’® By the end of 2009, the
number of bodies offering various employment services to persons with disabilities in cities and towns
had reached 3,043, while there were 1,897 services cooperatives in rural areas.®'® While the employment
situation of people with disabilities in China has improved in the past few years, the situation is still
challenging. The ILO Business and Disability Network states that around 70% of China’s working-age
disabled population live in rural areas where the unemployment rate remains high.?*! According to the
2014 Statistical Communique on the Development of the Work on Persons with Disabilities of China
Disabled Persons’ Federation (CDPF),?% in 2014, 278,000 persons were newly employed in urban areas,
70,000 of whom through a quota scheme, 12,000 by welfare job posts, 107,000 through self-employment
and other forms of employment and 13,000 through employment for the purpose of rehabilitation. The
employment rate of people with disabilities in rural areas is higher than in urban areas.** Persons with
disabilities in China are mainly employed either in collective forms, such as sheltered workshops, or by
quota schemes.”'* Empirical research examining the gender-specific pattern in employment, shows males
have higher possibility of being employed and the gender gap, consistent with gender inequality found in
the general population, persists over the life course.?*®

18.2. The Rights of Persons with Disabilities in China: Introductory Remarks

The Relevant Legal Framework in a Nutshell

The main provisions pertaining to the rights of persons with disabilities have been laid down in the
Constitution. °1° Article 33 of the Chinese Constitution stipulates in a general fashion the principle of
equality before the law and affirms that the ‘State respects and preserves human rights’. Article 45 of the
Chinese Constitution affirms that:

‘Citizens of the People’s Republic of China have the right to material assistance from the State and
society when they are old, ill or disabled. The State develops social insurance, social relief and
medical and health services that are required for citizens to enjoy this right.

The State and society ensure the livelihood of disabled members of the armed forces, provide
pensions to the families of martyrs and give preferential treatment to the families of military
personnel.

The State and society help make arrangements for the work, livelihood and education of the blind,
deaf-mutes and other [disabled] citizens’.

909 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para. 112.

910 |bid. para. 15.

911
<http://www.businessanddisability.org/index.php/en/?option=com_countryprofiles&view=country&task=overview&Itemid=25
6&id=15>.

912 http://www.cdpf.org.cn/english/Resources/statistics/201603/t20160323_545438.shtml

913 China Disabled Persons’ Federation ‘Statistical Communique on the Development of the Work on Persons with Disabilities in
2014’ (2014), available at <http://www.cdpf.org.cn/english/Resources/statistics/201603/t20160323_545438.shtml>

914 Zhu X. et al., ‘Thriving of employees with disabilities: The roles of job self-efficacy, inclusion, and team-learning climate’ (2019)
58 Human Resource Management 21 — 34, available at <https://onlinelibrary.wiley.com/doi/pdf/10.1002/hrm.21920>

915 Wang C. and Li M., ‘Gender Differences in Employment Among People With Disabilities in China’ (2018) 29 (1) Journal of
Disability Policy Studies 12-21, available at <https://journals.sagepub.com/doi/pdf/10.1177/1044207317745667>

916 Constitution of the People's Republic of China, (1982), amended on March 14, 2004/
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Other laws prohibit discrimination on the grounds of disability. The General Principles of the Civil Law
provide that the legitimate rights and interests of persons with disabilities are protected by law.%” The
Higher Education Law of the People’s Republic of China stipulates that ‘institutions of higher learning must
admit students with disabilities who meet the admission standards set by the State and must not refuse
to admit them for their disabilities” while the Law of the People’s Republic of China on Promotion of
Employment guarantees the right to work of persons with disabilities.’® The Law on the Protection of
Minors provides that minors with disabilities shall not be discriminated against. In order to achieve
equality, duties of reasonable accommodation exist in education, employment and educational context.
There are limited duties to accommodate suspects, victims and witnesses with disabilities in the criminal
procedure legislation.

The main act protecting the rights of persons with disabilities is the Law on the Protection of Persons
with Disabilities of 2008.°*° This law, which enshrines the principles of equality and non-discrimination,®®
includes a medical-model oriented definition of disability. Namely, it stipulates that a disabled person is
‘one who suffers from abnormalities or loss of a certain organ or function, psychologically or
physiologically, or in anatomical structure and has lost wholly or in part the ability to perform an activity
in the way considered normal’. The Law on the Protection of Persons with Disabilities stipulates, on one
hand, that persons with disabilities enjoy equal rights as other citizens and equal protection by the law
and, on the other hand, the State and the society are obliged to take positive measures to promote de
facto equal participation of disabled persons in social life.®?! In particular, Article 4 requires the State to
provide disabled persons ‘with special assistance by adopting supplementary methods and supportive
measures with a view to alleviating or eliminating the effects of their disabilities and external barriers and
ensuring the realization of their rights’.%?? Article 34 of that law provides that no enterprises or institutions
shall deny employment to disabled graduates on the ground of their disability. If an individual with a
disability is denied employment, the disabled person ‘may appeal to departments concerned for
disposition of and the relevant departments shall instruct the enterprises or institutions concerned to
accept’ the person in their workplace.9?

Several other national laws contain specific provisions concerning people with disabilities.”>* Among the
most relevant, is the Law on the People’s Republic of China on Promotion of Employment (2007).°% As
the title suggests, this law aims ‘to promote employment, coordination between economic development

917 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para. 18.

918 |bid.

919 An unofficial translation of this law is provided by the China Disabled Persons' Federation and is available at
<http://www.cdpf.org.cn/english/Resources/lawsregulations/201603/t20160303 542879.shtml>. See also State’s Party Report
under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para. 18.

920 7Zhang E.G., ‘Employment of people with disabilities: International standards and domestic legislation and practices in China’
(2006) 34 Syracuse journal of international law and commerce 517.

921 G, Zhang, ‘China Disabled Persons’ Federation- UPR Review on Disability Rights’ (2009) Universal Periodic Review of the UN
Human Rights Council, page 2, available at
<https://lib.ohchr.org/HRBodies/UPR/Documents/Session4/CN/CDPF _CHN UPR S4 2009 ChinaDisabledPersonsFederation.pd
f>.

922 Law on the Protection of Persons with Disabilities, (2008), Article 4, available at
<http://www.cdpf.org.cn/english/Resources/lawsregulations/201603/t20160303 542879 1.shtml>.

923 |bid, Article 34.

924 G, Zhang, ‘China Disabled Persons’ Federation- UPR Review on Disability Rights’ (2009) Universal Periodic Review of the UN
Human Rights Council, page 2, available at
<https://lib.ohchr.org/HRBodies/UPR/Documents/Session4/CN/CDPF_CHN UPR S4 2009 ChinaDisabledPersonsFederation.pd
f.>

925 The text of the law is available at <http://www.npc.gov.cn/englishnpc/Law/2009-02/20/content 1471590.htm> and available
at <https://www.ilo.org/dyn/natlex/docs/MONOGRAPH/76984/81380/F1735089926/76984.pdf>.
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and employment increase, and harmony and stability of society’.%® Article 17 of this law encourages the
enterprises to increase jobs and to support the unemployed persons and the disabled persons to get jobs,
and offers tax preferential treatments. Article 29 specifically deals with workers with disabilities and
establishes that ‘the State shall guarantee the labour rights of disabled persons’. This provision also
requires the Chinese government to create plans on the employment of disabled persons and prohibit
discrimination on the grounds of disability in recruitment processes. Article 55 of this law obliges the
government to adopt positive measures to promote the employment of persons with disabilities.

The Labour Law, entered into force in 1995, establishes, under Article 12, a general principle of equality
and non-discrimination in employment. It stipulates, with regard to employment, that workers shall not
be discriminated against on the grounds of nationality, race, sex, or religious beliefs.®?’ Although persons
with disabilities are not mentioned, in a subsequent section, this law recognizes that, in order to promote
employment for persons with disabilities, preferential treatment may be appropriate when it states:

‘any special stipulations in laws and regulations concerning the employment of the disabled [...]
shall apply.’92®

The Trade Union Law (1992) provides that ‘all labourers doing physical or mental work in enterprises,
public institutions and government organs within the Chinese territory who earn their living primarily from
wages shall have the right to participate in and form trade union organizations pursuant to the law’ and
affirms the right of persons with disabilities to join trade unions.®®

The Law on the Employment Contracts states that the employer cannot terminate an employment
contract if the employee contracts an occupational disease or workplace injury during employment and
is confirmed to have lost partially or completely his ability to work.%°

A number of Regulations focusing on the rights of persons with disabilities include disability related
provisions. For example, the Regulations on the Employment of Persons with Disabilities (2007)%%,
stipulates that employers should provide working conditions and workplace safety commensurate with
the physical conditions of employees with disabilities.®*? In addition, China has adopted Regulations on
the Prevention of Disability and the Rehabilitation of Persons with Disabilities (in development)®*® and on
accessibility (i.e. Regulations on Barrier-Free Construction).%*

The CRPD in the Chinese Legal Framework

China ratified the CRPD in 2008. In order to coordinate the disability work, the State Council Working
Committee on Disabilities has been established. It is composed of 36 ministries and social groups.®> The
Secretariat of this Committee is the China Disabled Persons’ Federation (CDPF), established in March
1998,%¢ that serves as the unified organizational representative of persons with disabilities in China and
is the most important national organization for persons with disabilities®’

926 Article 1 of t, the Law on the People’s Republic of China on Promotion of Employment (2007).

927 Labor Law (P.R.C.) (promulgated by the Standing Comm. Nat'l People's Cong., July 5, 1994, effective Jan. 1, 1995), Article 12.
928 |bid, Article 14.

929 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para. 117.

930|bid. para 118.

931 Available at <http://www.cdpf.org.cn/english/Resources/lawsregulations/201603/t20160303 542878.shtml>.

932 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para. 112.

933 |bid. para. 26.

934 1bid.

935 ‘Facts on People with Disabilities in China’, from the Official Website of the International Labour Organization, available at
<http://www.ilo.org/wcmsp5/groups/public/---asia/---ro-bangkok/---ilo-beijing/documents/publication/wcms_142315.pdf>.

936 Official Website of the China Disabled Persons’ Federation, available at
<http://www.cdpf.org.cn/englishold/about1us/200804/t20080409_267487.html>.
937 |bid.
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18.3. Relevant Provisions on Accessibility and Reasonable Accommodation in the Workplace
Accessibility of the Workplace

Article 27 of the Law on Protection of Persons with Disabilities explicitly protects the right to work of
persons with disabilities and, albeit indirectly, refers to accessibility. It affirms that:

“[t]he State protects disabled persons[']... right to work. People's governments at various levels
shall formulate overall plans on employment of disabled persons and create condition[s] for their
employment.' (emphasis added)®*®

It can be assumed that creating the conditions for their employment includes creating and accessible
workplace.

The implementation of these rules is however lagging behind since the legal system on the whole lack
coherence, and because of the society’s weak awareness to the barrier-free environment.%°

Reasonable Accommodation

Discrimination against persons with disabilities is prohibited in employment contexts, in relation to
recruitment, changing from the status of a temporary worker to that of a regular employee, promotion,
determination of a technical or professional title, remuneration, social security, welfare benefits, leave,
and labour insurance.

Reasonable accommodation is not explicitly mentioned by any provision. However, reasonable
accommodation duties can be inferred from the general obligation placed on employers to provide
working conditions and labour protection suitable to the physical conditions or characteristics of their
disabled workers, as well as to remodel the worksite, labour equipment, and living facilities according to
actual needs of disabled workers.**® Article 38 of the Law on the Protection of Persons with Disabilities is
particularly relevant in this respect. This provision states that:

‘Enterprises and institutions where persons with disabilities work shall provide appropriate
working conditions and labour protection based on the characteristics of disabled workers, and
shall make renovations where necessary on workplaces, work equipment and life facilities in light

of their actual needs’.**

Article 13 of the Regulations on the Employment of Persons with Disabilities also provides that:

‘Employing units shall provide disabled employees with working conditions and labour protection
suitable for their physical conditions. No discrimination shall be practiced against disabled persons

938 Law on the Protection of Disabled Persons (P.R.C.) (promulgated by the Standing Comm. Nat'l People's Cong., Dec. 28, 1990,
effective May 15, 1991), Article 27, translated in <http://www.cdpf.org.cn/english/info_01.htm>

939 M. Hui and P. Zheyi, ‘Study on Law of Barrier-free Environmental Construction in China’, (2017) Advances in Social Science,
Education and Humanities Research (ASSEHR), 80 International Conference on Education, Culture and Social Development (ICECSD
2017), p. 222, available at <https://www.google.ie/search?ei=UXsnW-iYComagQbtt7b4DA&qg=download.atlantis-
press.com%2Fphp%2Fdownload paper.php%3Fid%3D25879903&o0g=download.atlantis-

press.com%2Fphp%2Fdownload paper.php%3Fid%3D25879903&gs |=psy-
ab.3...24039.26027.0.26274.1.1.0.0.0.0.51.51.1.1.0....0...1c.1j2.64.psy-ab..0.0.0....0.IHhM7IbfwTM>.

940V, Lo, ‘Promotion of the Employment of Persons with disabilities in Japan, the United States and China: carrot, stick or both?’
(2012) Arizona Journal, p. 587.

941 Law on the Protection of Persons with Disabilities, (2008) Article 38, available at
<http://www.cdpf.org.cn/english/Resources/lawsregulations/201603/t20160303 542879 1.shtml>.
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in promotion, determining technical or professional titles, payment, labour insurance, welfare or

in other aspects’.®*?

18.4. Overview of Chinese Policies on Inclusion of Persons with Disabilities in the Workplace

Since the 1980's, China has been active on the international scene in relation to disability issues. In the
Asian and Pacific region, China joined efforts in launching the first and second Asian and Pacific Decade of
Disabled Persons, and relevant policy guidelines, such as the UN ESCAP Biwako Millennium Framework
for Action Towards an Inclusive, Barrier-Free and Rights-Based Society for Persons with Disabilities®®, that
provides regional policy recommendations for action by Governments in the region and concerned
stakeholders to achieve an inclusive, barrier-free and rights-based society for persons with disabilities.®**
It is worth mentioning that China was also one of the first countries to issue a National Plan on the
Implementation of the 2030 Agenda for Sustainable Development, committing to lifting about 30 million
rural population out of poverty by 2020, among whom many are persons with disabilities.®* Furthermore,
it has adhered to the UN ESCAP Incheon Strategy to ‘Make the Right Real’ for Persons with Disabilities in
Asia and the Pacific (2013 — 2022).%%

When it comes to national level, several initiatives have been adopted. In March 2008, the State Council
of the People’s Republic of China issued its Opinions on Promoting the Cause of Persons with Disabilities,
which puts forward the general philosophy, guiding principles, target tasks and major measures of the
Chinese Government for promoting and safeguarding the rights and interests of persons with
disabilities.’

The right to work of persons with disabilities is ensured by a range of measures, including a quota system.
In particular, the Chinese Government has established a system that requires all public and private
employers to reserve no less than 1.5% of job opportunities for persons with disabilities, in accordance
with specific regulations established by local provincial governments.®*® Those who fail to meet the
required quota must pay a fee to the ‘Disabled Persons Employment Security Fund’, which in turn
supports vocational training and job-placement services for people with disabilities. China has also
promoted the employment of persons with disabilities primarily through preferential tax treatment,
financial assistance, employment services, development of public-welfare positions, and the development
of community services.®* Most of them are implemented at the local level. For example in Taicang City,
in compliance to local regulations, social payments are equal to 29.2% of gross remuneration cost (as of
12.2017). The calculation is done using the ‘Social Basic Amount’ as shown in the employee’s paycheck.°
The ‘Notice of the Ministry of Finance and the State Administration of Taxation on the Issues concerning
the Preferential Policies for the Income Taxes Related to the Employment of Disabled Persons’ provides

942 Regulations on the Employment of Persons with Disabilities, (2007) Article 13, available at
<http://www.cdpf.org.cn/english/Resources/lawsregulations/201603/t20160303 542878.shtml>.

93 < https://www.unescap.org/resources/biwako-millennium-framework-action-towards-inclusive-barrier-free-and-rights-
based-society>

%44 Zhang E.G., ‘Employment of people with disabilities: International standards and domestic legislation and practices in China’
(2006) 34 Syracuse journal of international law and commerce 517.

945 <https://en.unesco.org/events/2018-international-day-persons-disabilities-china-disability-policy-dialogue and <
https://www.fmprc.gov.cn/mfa_eng/zxxx_662805/t1405596.shtml>

946 UN ESCAP Incheon Strategy to ‘Make the Right Real’ for Persons with Disabilities in Asia and the Pacific, available at
<https://www.unescap.org/resources/incheon-strategy-%E2%80%9Cmake-right-real%E2%80%9D-persons-disabilities-asia-and-
pacific>

947 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para. 7.

948 See e.g. Article 15 of Jiangsu Province code and regulation (Information from Alexander Sirakov DGUV).

949 |bid. p. 587.

950 Information from Alexander Sirakov DGUV.
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for specific tax deductions: it allows companies that hire people with disabilities to deduct the salaries
cost related to employees with disabilities from their taxable income in a rate of 200% (as opposed to
100% for all other employees).%?

In 2007, the Ministry of Human Resources and Social Security’s Guiding Opinions on Enhancing Piloting of
Workplace Injury Rehabilitation proposed the establishment of ‘a workplace injury rehabilitation system
framework with Chinese characteristics, which focuses on vocational rehabilitation and aims to promote
the reintegration and reemployment of workers’. These guidelines contributed to the regularization and
improvement of workplace injury rehabilitation.®>’Nationwide in 2014 there were 6,154 vocational
training institutions, including 2,211 established by DPFs and 3,943 by social organizations.?>?

In order to promote the employment of persons with disabilities, all public employment service agencies
are fully open to persons with disabilities and provide free employment services to them, including policy
and job information, vocational guidance and placement service, in compliance to the Employment Aid
System and the Annual National Employment Aid Month Campaign.®*

In order to remove all kinds of physical barriers for access and participation of Persons with Disabilities, a
great number of accessible infrastructure and facilities were built up everywhere across the country. At
present, in 100 big and middle-sized cities such as Beijing, Shenzhen, Shanghai, Shenyang and Guangzhou,
a program called Pilot Cities in Accessible Construction is being implemented.%®

18.5. Implementation and Enforcement of Accessibility and Reasonable Accommodation Provisions

Despite the existence of several provisions protecting disability rights, the CRPD Committee, in its
Concluding Observations, expressed concern ‘about the lack of a comprehensive definition of
discrimination against persons with disabilities’ and about the contradictions between local regulations
and national law with regard to the prohibition of discrimination.®*® The Committee also held that China
‘does not consistently apply the concept of reasonable accommodation in relation to the principle of
non-discrimination’. In fact, despite an implied duty to provide reasonable accommodation which can be
inferred from anti-discrimination legislation, the CRPD Committee expressly recommended including a
definition of reasonable accommodation reflecting Article 2 CRPD, in order to provide for all necessary
and appropriate modifications and adjustments applicable in a particular case, beyond general
accessibility. Furthermore, the CRPD Committee stated that China should ensure that the law explicitly
recognises that the refusal of reasonable accommodation constitutes disability - based discrimination.®’

An empirical study conducted in 2018 pointed out that, while discrimination based on disability in China
is more widespread as compared with the United States, Germany, and Canada, Chinese people have
relatively more positive attitudes toward persons with disabilities than in other countries. While Western

951 Information from Alexander Sirakov DGUV

952 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para. 118.

953 China Disabled Persons’ Federation ‘Statistical Communique on the Development of the Work on Persons with Disabilities in
2014’ (2014), available at <http://www.cdpf.org.cn/english/Resources/statistics/201603/t20160323_545438.shtml>

954 |bid. para. 115.

955 G. Zhang, ‘China Disabled Persons’ Federation- UPR Review on Disability Rights’, (2009) Universal Periodic Review of the UN
Human Rights Council, p. 4, available at
<https://lib.ohchr.org/HRBodies/UPR/Documents/Session4/CN/CDPF CHN UPR S4 2009 ChinaDisabledPersonsFederation.pd
f>.

956 UN Committee on the Rights of Persons with Disabilities (2012), Concluding observations on the initial report of China, (UN
Doc. CRPD/C/CHN/CO/1).

957 |bid.
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countries tend to adopt a non-discrimination model, the Chinese approach is based on a welfare model
but tend to consider persons with disabilities special and in need of protection.®>®

Due to the limitations of this study, no data on the enforcement of reasonable accommodation could be
found.

958 X. Zhu et al, ‘Thriving of employees with disabilities: The roles of job self-efficacy, inclusion, and team-learning climate’ (2018)
58 Human Resource Management 21 — 34.
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19. Japan
19.1. Factual Background

In Japan, the number of persons with disabilities amounts to 6% of the total population. The number of
persons with disabilities between 18-64 years of age is 3.6 million.> In line with the global trend already
highlighted in the preface, the employment rate of persons with disabilities is low. However, it has risen,
with consistently higher figures recorded each year over a period of 13 years.”®® Media reports that
support services and quotas for workers with disabilities have contributed to the rise of employment rates
among persons with disabilities.®®* The 2018 survey by the Japanese Ministry of Health, Labour and
Welfare has showed that the number of persons with disabilities working in the private sector as of June
1, 2018 topped 500,000 for the first time and that the number of workers with disabilities increased of
7.9% from 2017.%52 The 2017 Report on Employment Service for the disabled (FY2017) of the Ministry of
Health, Labour and Welfare showed that the number of job placements for persons with disabilities
through Public Employment Security Offices was 97,814, so it reported an increase of 4.9% from the
previous fiscal year.%

19.2. The Rights of Persons with Disabilities in Japan: Introductory Remarks
The Relevant Legal Framework in a Nutshell

Article 14 of the Japanese Constitution lays down in a general fashion the principle of equality before the
law and prohibits discrimination.®®* However, this provision does not explicitly mention disability as a
ground of discrimination. The Constitution also ensures the protection of human rights (Article 11). In
that connection, Article 97 stipulates that fundamental human rights are ‘conferred upon this and future
generations in trust, to be held for all time inviolate’. The Constitution protects both civil and political
rights as well as social, economic and cultural rights. Notably, Article 27 protects the right to work and
states that ‘All people shall have the right and the obligation to work. Standards for wages, hours, rest

and other working conditions shall be fixed by law [...]’.%%°

The Japanese legal framework includes, in various acts, a neat prohibition of discrimination on the grounds
of disability. The most relevant act is the ‘Basic Act for Countermeasures concerning Mentally and
Physically Disabled Persons’ which dates back to 1970 but was revised and renamed in 2011 as Basic Act
for Persons with Disabilities.®®® Article 4 of this Act stipulates that:

‘(1) No person may commit an act of discrimination or any other act which violates interests or
rights against a person with a disability on the basis of the disability.

959 T, Kudo, ‘Japan’s Employment Rate of Persons with Disabilities and Outcome of Employment Quota System’ (2010) Tokai
Gakuen University, p. 7.

%0 A.a.V.v., ‘Employment Quota for Persons with Disabilities at Private Enterprises to be Incrementally Raised to 2.3%’ (2018)
2(6) Japan Labor Issues, available at <http://www.jil.go.jp/english/jli/documents/2018/006-00.pdf>.

%1 <https://www.accessible-japan.com/employment-for-the-disabled-on-the-rise-in-japan/>.

962 <https://www.japantimes.co.jp/news/2019/04/10/national/number-people-disabilities-working-japanese-firms-tops-
500000-first-time/#.XOUPNchKg2x>

%3 Japan Institute for Labour Policy and Training, Recent Statistical Survey Reports, May 2018, available at
<https://www.jil.go.jp/english/estatis/esaikin/2018/e201805.htmI>

964 The Constitution of Japan (1946), available at
<https://japan.kantei.go.jp/constitution and government of japan/constitution e.html>.

%5 The Constitution of Japan (promulgated on November 3, 1946, came into effect on May 3, 1947), available at
<https://japan.kantei.go.jp/constitution_and_government_of_japan/constitution_e.html>

96 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para 175. The text of the
law in English is available at <http://www8.cao.go.ip/shougai/english/law/no84.html>.
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(2) When a person with a disability currently requires the removal of a social barrier and if the
burden associated with said implementation is not excessive, necessary and reasonable
accommodation must be given to implementing the removal of the social barrier so as not to be

in violation of the provisions of the preceding paragraph by denial to do so’.%’

The Basic Act for Persons with Disabilities also obliges public authorities to implement vocational
counselling, vocational guidance, vocational training, employment placement, and other measures to
boost employment of persons with disabilities (Article 18 para. 1 of the Basic Act).®®® This Act also requires
public authorities to take measures to prioritize the employment of persons with disabilities for job types
or workplaces that are suitable for them in order to promote their employment (Article 19 para. 1 of the
Basic Act).®®® Moreover, the Basic Act for Persons with Disabilities obliges public authorities to make public
facilities accessible to persons with disabilities and imposes a similar obligation on the private business
sector establishing public facilities. 7°

Other relevant pieces of legislation are: the 2005 Comprehensive Support for Daily and Social Lives of
Persons with Disabilities Act (also called ‘Services and Support for Persons with Disabilities Act’), which
establishes a unified framework for welfare services for persons with disabilities to foster inclusion, and
the 2013 Act for Eliminating Discrimination against Persons with Disabilities (which became effective in
April 2016).°’* The latter prohibits administrative organizations and the private business sector from
violating the rights and interests of persons with disabilities through unfair discriminatory treatment on
the basis of disability.”’? It also requires that when a person with a disability requires the removal of a
barrier and if the burden associated with that removal is not excessive, reasonable accommodation must
be provided.

The Act on Employment Promotion of Persons with Disabilities (first enacted in 1960, but revised several

times throughout the years, most recently in 2013)°”® provides for employment quotas (Articles 38 and
43).%7% Current quotas are as follows:*”®

[ Private companies ©2.0%, ]
National, local authorities, statutory o
L]
[ corporations and others 2.3%
Education boards of prefectural and city o
L]
[ governments 2.2%

For the calculation of the quota, persons with severe disabilities are counted as two disabled workers, and
part-time workers (whose prescribed working hours are 20-30 hours per week) are counted as 0.5 towards
the quota.’’® Employers who fail to meet the quota are required to submit a plan to employ persons with

967 Basic Act for Persons with Disabilities (2011), available at
<http://www.japaneselawtranslation.go.jp/law/detail/?id=2436&vm=04&re=02>.

%8 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, paras 5-6.

969 |bid.

970 |bid. para 55.

971 |bid. para. 2.

972 An explanatory note on the legislation can be found at <http://www8.cao.go.jp/shougai/english/annualreport/2015/pdf/s1-
1.pdf>.

973 |bid. paras. 9-13.

974 |bid. para 176. See also, V. Lo, ‘Promotion of the Employment of Persons with disabilities in Japan, the United States and China:
carrot, stick or both?’ (2012) Arizona Journal, p. 563.

975 <https://www.mhlw.go.jp/english/policy/employ-labour/employment-security/dl/disabilities eng.pdf>.

976 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para. 176.
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disabilities (Article 46 para. 1 of the Act on Employment Promotion of Persons with Disabilities).
Companies with low achievement are given recommendations to implement the hiring plan appropriately
(Article 46 para. 6).7 Companies that fail to meet the quota have to pay a levy.

The 2013 Amendment to the Act for Employment Promotion of Persons with Disabilities introduced a
specific provision that prohibits discrimination against persons with disabilities and sets forth measures
to secure equal opportunities for persons with disabilities, including the obligation of the employer to
provide reasonable accommodation.’’® In its consolidated form, the Act prohibits business operators
from treating persons with disabilities in an unfair discriminatory manner on the basis of disability and
obliges business operators to take measures to remove obstacles that prevent persons with disabilities
from carrying out their work in the workplace, insofar as the burden for doing so is not excessive.?”

Other pieces of legislation are relevant when it comes to the right to work of persons with disabilities. In
particular, the Human Resources Development Promotion Law (1969- Law No. 64)°® has the aim to
enhance opportunities to develop vocational abilities and establishes Vocational Ability Development
Centers for Disabled Persons.”®! In addition, under the current legal framework, national and local
authorities must take measures to enable persons with disabilities to engage in appropriate occupations
based on the type and severity of their disabilities and respective desires, aptitudes, and vocational
experiences, as well as making employment referrals.%?

Several other legislative acts include disability related provisions or provisions on disability rights. Among
them, the ‘Act on Promotion of Smooth Transportation etc. for Elderly Persons, Disabled Persons etc.’ (so
called ‘Barrier Free Law’) sets out the ‘freedom and convenience for anyone anywhere’ and establishes
the obligation to conform to the Accessibility Standards.?® Accessibility of buildings for Persons with
Disabilities is regulated by the national Heart Building Law (1994), which establishes accessibility
obligations for new constructions in relation to all types of buildings.

The CRPD in the Japanese Legal Framework

Japan signed the CRPD in 2007 but ratified it in January 2014. Article 98 of the Japanese Constitution
states that international treaties shall be faithfully observed. However, generally, international treaties
(such as the CRPD) are not directly enforceable in courts.?®*

Japan has designated the Director for Policy for Persons with Disabilities in the Office of the Director
General for Policy on Cohesive Society, Cabinet Office and the Human Rights and Humanitarian Affairs
Division, Foreign Policy Bureau, Ministry of Foreign Affairs as the focal points for the implementation of
the CRPD.% A policy commission - an advisory body which includes persons with disabilities — is entrusted
with the task of monitoring the CRPD.

977 |bid.

978 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para. 11.

979 |bid.

980 <http://www.dinf.ne.jp/doc/english/law/japan/30select.html>

%l Human Resources Development Promotion Law [Law No. 64 of 18 July 1969], available at
<https://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=27221&p_country=JPN&p_count=851&p_classification=09&
p_classcount=34>.

982 Vai Jo Lo, (2012), ‘Promotion of the Employment of Persons with disabilities in Japan, the United States and China: carrot, stick
or both?’, Arizona Journal, p. 565.

983 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para 57.

984 The are some exceptions as discussed by T. Webster, ‘International Human Rights Law in Japan: The

View at Thirty’, Scholarly Commons at
<https://scholarlycommons.law.case.edu/cgi/viewcontent.cgi?Article=1581&context=faculty_publications>.

985 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para 215.
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19.3. Relevant Provisions on Accessibility and Reasonable Accommodation in the Workplace
Accessibility

The Act for the Promotion of Employment for Persons with Disabilities does not specifically address
accessibility of the workplace. However, accessibility can be achieved through the enforcement of the
prohibition of discrimination and reasonable accommodation.

In addition, Article 10 of this Act lays down the ‘duties of employers relating to employing the physically
disabled’ and provides that:

‘With respect to employing the physically disabled, all employers are persons with a public duty
to provide appropriate places of work based on the principle of social solidarity, and shall actively
endeavour to hire the physically disabled’. %

The duty to provide appropriate places of work can entail accessibility obligations.
Reasonable Accommodation

A general duty to provide reasonable accommodation is included in Article 4 of the Basic Act for Persons
with Disabilities, while a specific duty to provide reasonable accommodation in employment contexts is
established in the Act for the Promotion of Employment for Persons with Disabilities (which: (i) prohibits
employment discrimination on the basis of disability; (ii) includes mandatory provision of reasonable
accommodation; (iii) support for processing complaints and resolving disputes).

Provisions on the obligation of the employer to provide reasonable accommodation concern both
recruitment and hiring situations as well as ‘situations after hiring’. According to Article 36 para. 2
‘employers ... must take necessary measures, taking into account the characteristics of the disability,
following a request from a person with disabilities’. Article 36 para. 3 provides that:

‘Employers [...] must take steps such as preparing the facilities necessary for the smooth
performance of work, the allocation of support personnel and other necessary measures, taking
account of the character of the disabilities the workers have’

The duty does not apply when taking necessary measures would place ‘undue hardship’ on the employer.
Article 36 para. 4 states that, when providing reasonable accommodation, employers must fully respect
the wishes of persons with disabilities, prepare a system necessary for engaging in consultation with
workers with disabilities employed by them and appropriately respond to the same, and take other
necessary measures in terms of employment management. Moreover, the Minister of Health, Labour and
Welfare has the duty to draw up guidelines enabling employers to appropriately address the prohibition
of discrimination, and to effectively provide reasonable accommodation (Article 36 para. 5 of this Act).%®’

If a conflict over the provision of reasonable accommodation occurs between business operators and
workers with disabilities, business operators must endeavour to voluntarily resolve the conflict; directors
of Prefectural Labour Bureaus can provide necessary advice, guidance or recommendation, and if deemed
necessary, the Dispute Coordinating Committees can intervene in such conflicts.%®

986 Act for Employment Promotion etc. of Persons with Disabilities (1960), Chapter IlI, Title I, Sections 10. And 11., available at
http://www.ilo.org/dyn/natlex/docs/WEBTEXT/27786/64847/E60JPNO1.htm#C02T02

97 |bid. p. 10; M. Asakura, ‘Prohibition of Discrimination against Persons with Disabilities in Employment’ (2014) 34 Waseda
Bullettin of Comparative Law, p. 175-176.

988 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para. 13. See also, Ebisui
M. et al.., ‘Resolving individual labour disputes: A comparative overview’, International Labour Office of the International Labour
Organization (ILO), p. 169 and 177.
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19.4. Overview of Japanese Policies on Inclusion of Persons with Disabilities in the Workplace

Japanese policies on inclusion encompass subsidies to employers to nudge them to hire employees with
disabilities, °*° and vocational training and reintegration in work programmes. In 1987, regional vocational
centres for people with disabilities were established in each prefecture and the Japan Organization for
Employment of the Elderly, Persons with Disabilities and Job Seekers (JEED) began to offer training to
assist preparation for employment. Following Japan’s ratification of the ILO Convention No. 159,
employment support measures for people with mental disabilities became widespread.®®

As mentioned above, Japan has an employment quota system enforced through a ‘levy system’. If the
company is under quota, it must pay 50,000 yen per month multiplied for the number of persons with
disabilities necessary to fulfil the quota. This payment has to be made to the JEED (Japan Organization for
Employment of the Elderly, Persons with Disabilities and Job Seekers). By contrast, if the company is over
the quota, it receives a grant of 27,000 yen month for each person with disability who is over the quota.®!

The 2002 Basic Program for Persons with Disabilities®? affirms that:

‘Since employment and work are substantial factors for independence and social integration of
persons with disabilities, conditions should be developed to enable persons with disabilities to
contribute to the society through working to their full content’ (section 5).

The program also identifies the need to support ‘initiatives to employ persons with disabilities for the
businesses that hire many persons with severe disabilities and special subsidiaries’. It also aims to promote
the use of IT in work, and to support persons with disabilities who are willing to create or run new
businesses. Subsequent programmes built on the lines traced by this programme.

The National Rehabilitation Center for Persons with Disabilities (NRCD) supports persons with disabilities
in Japan and conducts research and development of rehabilitation technologies and assistive products as
well as for education and training of rehabilitation professionals.®

A recent UN publication suggests that the 2013 Third National Basic Plan of Action on Persons with
Disabilities, and the 2015 Basic Policy on the Law on the Elimination of Discrimination against Persons
with Disabilities further commit the Government of Japan to make additional legal revisions to current
legislation with an emphasis on integrating technological advances into accommodations to enhance the
employment of persons with disabilities.®*

So called ‘Hello Work’ offices, a national network of Public Employment Security Offices, facilitate the
employment of persons with disabilities through gathering information on disabled job seekers, providing
information about job candidates to employers. **° Vocational Centres for Persons with Disabilities are set

989 T, Hasegawa, ‘Japan’s Employment Measures for persons with disabilities: Cantered on Quota System on Act of Employment
Promotion for Persons with Disabilities’ (2010) 7(2) Japan Labour Review.

990 N, Kurachi, ‘The Employment of People with Mental Disabilities in Japan: The Current Situation and Future Prospects’ (2010)
7(2) Japan Labour Review.

991 A, Kawano, ‘The employment policy for People With Disability (PWD) in Japan: studying of the Special Subsidiary Company
(SSC) 2016, available at <http://r-cube.ritsumei.ac.jp/repo/repository/rcube/7591/51214001.pdf>

992 <http://www8.cao.go.jp/shougai/english/basicprogram/contents.html>.

993 National  Rehabilitation = Center for Persons with Disabilities official website available at <
http://www.rehab.go.jp/english/index.html>

994 UNESCAP, Disability at a Glance 2015. Strengthening Employment Prospects for Persons with Disabilities in Asia and the Pacific,
available at <https://www.unescap.org/sites/default/files/SDD%20Disability%20Glance%202015 Final.pdf>.

995V, Lo, ‘Promotion of the Employment of Persons with disabilities in Japan, the United States and China: carrot, stick or both?’,
(2012) Arizona Journal, p. 565.
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up in various regions or prefectures to administer vocational training and rehabilitation programs,®®® and
to promote the employment of disabled individuals.®®’

On-the-job training is also available for persons with disabilities. For instance, a ‘trial employment’ system
has been introduced to enable persons with disabilities to receive skill training on a temporary basis and
then move onto regular employment.®®® The key actor in all these support programs is the job coach. In
Japan, three types of job coaches provide support for both employers and persons with disabilities in and
outside the workplace.*°

19.5. Implementation and Enforcement of Accessibility and Reasonable Accommodation Provisions

While the quota system has functioned fairly well, some companies still fail to fulfil their quota
obligations.1® |n particular, a study from Japan-based recruitment and job information provider En-Japan
Inc. found that 60% of small and medium enterprises have not met their quotas for mandatory
employment of people with disabilities. A study based on a poll reported that only 35% of small and
medium enterprises were willing to hire people with mental or physical disabilities.}®®* The Japanese
Government itself in August 2018 gave rise to a ‘scandal’ apologizing for routinely overstating the number
of disabled people it employed to meet legal quotas: thousands of able-bodied employees at 27 ministries
and government agencies were wrongly counted as disabled.%%?

The duty to accommodate persons with disabilities is however respected. It is in fact somewhat reinforced
by the unique features of Japanese employment law. As noted by Nakagawa and Blanck, ‘it is difficult for
a Japanese employer to discharge an employee under an employment contract without a fixed period,
even if the employee is temporarily incompetent, or lacks or loses the level of productivity or qualifications
required to perform the job’.2°%3 The difficulty of dismissing an employee under Japanese law has nudged
employers to accommodate employee needs and/or transfer an employee with a disability to another job
if necessary. An employer may legitimately discharge an employee only if there are reasonable grounds,
‘but Japanese case law on employment contracts has not permitted a broad exercise of the right of
dismissal’.1%% For this reason, even before the introduction of a legal obligation to provide reasonable
accommodation (which occurred in 2013), the 2008 Survey on the Employment Situation of Persons with
Disabilities reported that 72.6% of employers provided accommodation in employment for persons with
physical disabilities, 61.9% of employers made adjustments for persons with intellectual disabilities, and
52.4% for persons with mental disabilities. In other words, the majority of employers already provided
accommodation for persons with disabilities, even before the introduction of a legal obligation.

99 |bid.

997 < https://www.jeed.or.jp/english/disability/index.htmI>

998 |bid. p. 571.

999 |bid. p. 572.

1000 S, Yasui, ‘Employment of people with disabilities. Employment quota system in Japan’ (2017), available at <
https://digitalcommons.ilr.cornell.edu/cgi/viewcontent.cgi?referer=https://en.wikipedia.org/&httpsredir=1&Article=1082&con
text=gladnetcollect>

1001 <https://www?2.staffingindustry.com/row/Editorial/Daily-News/Japan-SMEs-failing-to-meet-disability-employment-rate-
quotas-48302>

1002 https://search.proquest.com/docview/2093883403?pg-origsite=summon and < https://thediplomat.com/2018/08/japans-
government-investigated-for-cheating-disability-hiring-quotas/>

1003 ), Nakagawa and P. Blanck, ‘Future of Disability Law in Japan: Employment and Accommodation’, in (2010) Loyola of Los
Angeles International and Law Reviews - Comparative Law Review, available at
<http://bbi.syr.edu/publications/blanck_docs/2010/nakagawa_blanck_future_disability_law_japan.pdf>.

1004 |hid.,
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20. The Republic of Korea (South Korea)
20.1. Factual Background

In South Korea, in December 2009, the total number of registered persons with disabilities amounted to
2.429 million, which accounts for 4.88% of Korea’s total population (49.773 million). Among them, 58%
are men and 42% are women.%% A total of 23.243 persons with disabilities lived in residential facilities.

The 2013 National Survey on the Economic Activities by Persons with Disabilities, conducted by Korea
Employment Agency for the Disabled, reports that discrimination and prejudice against persons with
disabilities were the biggest reasons for them being unemployed.?® This survey reveals that, as of May
2013, the economic activity participation rate of persons with disabilities was 38.3%, and the employment
rate was 36.0% (only half the rate of the total population, which is 60.4%).2%°7 In 2016, 2.81% of the
employees in governmental sector and 2.56% of the workers in the private sector were disabled.1%®

20.2. The Rights of Persons with Disabilities in South Korea: Introductory Remarks
The Relevant Legal Framework in a Nutshell

The Korean Constitution protects dignity and human rights (Article 10),'%° and provides for the principle
of equality in Article 11. The latter provision does not explicitly list disability as a protected ground.01°
However, Lee suggests that there is a general academic consensus on a broad interpretation of the
provision, according to which discrimination ‘shall be forbidden on the basis of any unfair reasons, even
if not specifically listed in the Constitution’.1%* Article 32 para. 3 of the Korean Constitution states that
‘the terms and conditions of employment shall be determined by the law to promote the value of
humanity’. Article 34 para. 5 also prescribes that ‘citizens who are incapable of earning a livelihood due
to a physical disability, disease, old age or other reasons shall be protected by the State under the
conditions as prescribed by Act’.

The Korean legal framework includes several provisions on the rights of persons with disabilities and
legislation specifically aimed at promoting disability rights.

The most relevant anti-discrimination instrument is the Anti-Discrimination against and Remedies for
Persons with Disabilities Act (ARPDA) enacted in 2007. This act prohibits discrimination on the basis of
disability in both public and private sectors in all aspects of life. The ARPDA defines ‘disability’ as ‘a state
where a physical or mental impairment or loss of function substantially limits an individual’s personal or
social activities for an extended period of time’ (Article 2 para. 1).1022

1005 WH Kim et al., ‘The World Report on Disability and Recent Developments in South Korea’ (2014) 93(1) American Journal of
Physical Medicine & Rehabilitation, available at
<https://journals.lww.com/ajpmr/fulltext/2014/01001/The World Report on Disability and Recent.10.aspx>.

1006 National Human Rights Commission of Korea, Opinions on the first National Report of Korea on the Convention on the Rights
of Persons with Disabilities.

1007 National Human Rights Commission of Korea, ‘Opinions on the first National Report of Korea on the Convention on the Rights
of Persons with Disabilities’ (2014), available at <http://webcache.googleusercontent.com/search?g=cache:HBMUUMVvi-
5MJ:disabilitycouncilinternational.org/documents/INT_CRPD_IFN_KOR_18083_E.doc+&cd=10&hl=it&ct=cInk&gl=ie>

1008 <https://www.statista.com/statistics/641774/south-korea-disabled-workers/>

1009 The Constitution of the Republic of Korea, (1948), Article 10, available at
<https://archive.is/20120710041912/http://korea.assembly.go.kr/res/low 01 read.jsp?boardid=1000000035>.

1010 Article 11 affirms that ‘All citizens shall be equal before the law, and there shall be no discrimination in political, economic,
social or cultural life on account of sex, religion or social status’.

1011 SW Lee, ‘New Developments in Employment Discrimination in Korea’, available at
<http://www.jil.go.jp/english/events/documents/clls08 lee.pdf>.

1012 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para. 10.
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With regards to the employment context, the ARPDA prohibits discrimination by employers in
recruitment, hiring, wages, and employee benefits, as well as training, placement, promotion, transfer,
retirement, resignation, and dismissal. It stipulates that there should be no refusal of membership of
workers with disabilities by the trade unions. Moreover, it prohibits employers from assigning workers
with disabilities to different tasks against their will, and obliges employers to provide reasonable
accommodation in order to enable workers with disabilities to work under equal conditions as persons
without disabilities in carrying out allocated jobs (Article 11).103

The ARDPA also includes remedies. In cases where a lawsuit is filed based upon the violation of the ARPDA,
the court may give a judgment awarding compensation, and may also rule to take remedial measures to
rectify the discrimination, such as the discontinuation of a discriminatory act and improvement of working
conditions (Articles 46 and 48 para. 2). Aside from the remedies for the victims, the Act stipulates that a
person who commits a malicious discriminatory act shall be punished by imprisonment for up to three
years or a fine not exceeding 30 million Won (Article 49 para. 1).1°%* The National Human Rights
Commission (set out by the National Human Rights Commission Act enacted in May 2001 and revised in
July 2005) 15 may also investigate complaints regarding disability discrimination and recommend the
implementation of remedial measures.

Discrimination on the ground (inter alia) of disability is also prohibited by several pieces of legislation:1%%®

the Labour Standards Act; 1Y the Framework Act on Employment Policy, enacted in December 1993; the
Act on the Development of Workplace Skills of Workers, enacted in December 1997;'® and the
Employment Promotion and Vocational Rehabilitation of Disabled Persons Act (EVDPA).2°%°

Article 8 of the 1987 Equal Employment Opportunities Act inter alia establishes the principle of equal
pay.1°?® However, the Minimum Wage Act provides that an employer may not pay the legal minimum
wage to persons acknowledged to have a mental or physical disability which significantly impedes the
undertaking of a job, upon the approval of the Minister of Employment and Labour.

The 1989 Welfare of Disabled Persons Act (WDPA)°?! also prohibits discrimination on the basis of
disability,°?2 and provides for measures to promote the welfare of persons with disabilities.

Moreover, the Korean legislative framework includes a series of promotional measures. The EVDPA is
particularly relevant in this analysis as, in order to ensure the right to work of person with disabilities,
provides for a mandatory quota system. This system applies to the owners of businesses with 50 or more

1013 |bid. paras. 3, 9, 13, 14, 17, 18, 19, 22, 131, 140.

1014 |bid. para. 29.

1015 |pid. para. 19.

1016 | bid. para. para 131.

1017 Labour Standard Act, (1997), available at
<http://www.ilo.org/dyn/natlex/docs/ELECTRONIC/46401/74081/F437818795/KOR46401%20Eng2014.pdf>.

1018 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para. 131. This act
prohibits discrimination based on disabilities in workplace skill development training and specifies that in instances where
opportunities for vocational training are being provided, workers with disabilities should be prioritized.

1013 EVDPA, (1990) formerly Promotion of Employment of Disabled Persons Act, available at <https://dredf.org/legal-
advocacy/international-disability-rights/international-laws/south-korea-act-employment-of-handicapped/>.

1020 Equal Employment Opportunities Act, (1987), Article 8, available at
<http://www.moleg.go.kr/english/korLawEng?pstSeq=52977>.

1021 \Welfare Law for Persons with Disabilities (amended as Law No. 4179 and promulgated on December 30, 1989), Article 1,
available at <https://dredf.org/legal-advocacy/international-disability-rights/international-laws/south-korea-welfare-law-for-
persons-with-disabilities/>

1022 Apswer to the Questionnaire from the Special Rapporteur on the Rights of Persons with Disabilities, Ms. Catalina Devandas-
Aguilar, available at
<https://webcache.googleusercontent.com/search?q=cache:Aq20WzSVFJ4J:https://www.ohchr.org/Documents/Issues/Disabili
ty/DisabilityInclusivePolicies/States/PM%2520republic%25200f%2520Korea_ENG.docx+&cd=4&hl=it&ct=cInk&gl=ie>
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regular workers, including central and local governments and public agencies. The EVDPA stipulates that
governmental and public agencies must hire a quota of persons with disabilities representing 3% of their
workforce, while the quota is slightly lower (i.e. 2.3%) for the private sector.1®® Employers with more
than 100 regular workers who have failed to meet the mandatory employment quota must pay the
‘disability employment levy’.1%%* In order to prompt businesses to hire persons with severe disabilities, in
2010, the Korean government also introduced the ‘double counting system for persons with severe
disabilities’ ‘under which the employment of one person with severe disabilities is considered the same
as the employment of two persons with mild disabilities’.10%°

The Framework Act on Employment Policy (1993), besides prohibiting discrimination on the grounds of
disability, also requires the government to promote employment of persons with disabilities.'%% Article 6
para. 6 of this Act, in particular, stipulates that

‘The State shall establish and implement necessary policies with regard to the matters described
in any of the following subparagraphs:

[...]

(6) Matters concerning employment promotion for those who have particular difficulties in
getting employed under the ordinary conditions of the labour market due to their lack of
education and professional experience, old age, physical or mental disabilities, prolonged
unemployment, migration from overseas and so on, and for eligible recipients, etc., under the
National Basic Living Security Act (hereinafter referred to as ‘vulnerable groups’)[...]*%¥

Article 14 of the Employment Security Act (1961) includes persons with disabilities in the list of people
for whom local employment and labour offices must provide services as vocational aptitude test, job
information, and job counselling.1®® The Korean government is also operating the ‘public workplace
venture’ (a sort of sheltered employment facilities) in order to provide employment opportunities for
persons with severe disabilities who find it difficult to enter employment in the regular labour market.0?°

To incentivise companies to employ persons with disabilities but also to enhance self-employment among
persons with disabilities, the Special Act on the Preferential Purchase of Goods produced by Persons

1023 Stgte’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para. 132. In the Answer
to the Questionnaire from the Special Rapporteur on the Rights of Persons with Disabilities, Ms. Catalina Devandas-Aguilar,
available at
https://webcache.googleusercontent.com/search?g=cache:Aq2o0WzSVFJ4J:https://www.ohchr.org/Documents/Issues/Disabilit
y/DisabilityInclusivePolicies/States/PM%2520republic%25200f%2520Korea ENG.docx+&cd=4&hl=it&ct=cInk&gl=ie, the quota
indicated is slightly higher. It indicates that ‘any business proprietor who regularly employs at least 50 workers shall employ
persons with disabilities to fill up to 5% of the total number of workers’. Notably quota had been considered compliant to the
constitution since 2003 by the Constitutional Court. Constitutional Court of Korea, Mandatory Employment of Disabled Persons
(15-2(A) KCCR 58, 2001Hun-Bags, July 24, 2003), available at <
http://search.ccourt.go.kr/ths/pr/eng_pr0101_E1.do?seq=1&cname=%EC%98%81%EB%AC%B8%ED%8C%I0%EB%A1%80&eve
ntNum=7959&eventNo=2001%ED%97%8C%EB%B0%9496&pubFlag=0&cld=010400>.

1024 Stgte’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para. 3, 131, 132.

1025 |bid. para. 132.

1026 |hid. para. 25, 131.

1027 Framework Act on Employment Policy, (1993), Article 6, available at
http://www.ilo.org/dyn/natlex/docs/ELECTRONIC/41946/98444/F1526551480/KOR41946%202015.pdf.
pd Employment Security Act, (1961), Article 14(1), available at

<http://www.ilo.org/dyn/natlex/docs/ELECTRONIC/41947/74095/F-1565688041/KOR41947%202014.pdf>.
1029 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para. 134.
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with Disabilities,'**° introduced in 2008, promotes the purchase of products manufactured by companies
employing or owned by persons with disabilities.103!

The 2005 Promotion of Disabled Persons’ Enterprise Activities Act (PDEA) aims to help persons with
disabilities start their own businesses or engage in business activities. In order to achieve this goal, it
obliges the State and local governments to give preference to investments and loans to disabled business
founders (Article 8 para. 2) and in supporting mid-sized businesses, to give preference to Disabled Persons’
enterprises (Article 9 para. 1). It also recommends that heads of public sector organizations purchase
goods produced by Disabled Persons’ enterprises (Article 9) and makes such purchases tax-deductible
(Article 14).1032

There are the two main pieces of legislation concerning accessibility: the 1977 Act on Promotion of
Convenience for the Disabled, Senior Citizens and Pregnant Women (APC), which aims at securing
accessibility to buildings, roads, and facilities for persons with disabilities and other vulnerable people;1°33
and the most recent 2007 Framework Act on Building, which obliges the State and local governments to
ensure that buildings and spatial environments are planned and designed in compliance to the
accessibility standards.'%* The government of the Republic of Korea amended the APC in 2014, requiring
the central and local governments to acquire ‘Barrier-free (BF) Certification’ when newly constructing a
public building. Additionally, the Korean government established the ‘4th National Plan for Convenience
Promotion 2015-2019’ to ensure accessibility to public facilities for persons with disabilities.*%3

There are then other laws ensuring support to persons with disabilities, such as the Industrial Accident
Compensation Insurance Act, which establishes a system to support workers who suffer workplace
injuries resulting in disabilities,'®*® and the Disability Pensions Act (DPA) (2010), that has introduced a
pension scheme for persons with severe disabilities. There are also welfare provisions, such as the Welfare
of Physically or Mentally Disabled Persons Act (WDPA) (1989).1037

The CRPD in the Korean Legal Framework

The Republic Korea ratified the CRPD on December 11, 2008. The initial report of Korea was reviewed by
the CRPD Committee in 2014. The Committee expressed various concerns, and highlighted the Korean
legislation, in particular the Welfare of Disabled Persons Act, is still informed by the medical model of
disability.1038

The Bureau of Policy for Persons with Disabilities at the Ministry of Health and Welfare constitutes the
focal point responsible for the implementation of the CRPD.2%° The National Human Rights Commission
of Korea is entrusted with the task of monitoring the implementation of the CRPD.1% |t has the function

1030 Special Act on the Preferential Purchase of Goods produced by Persons with Disabilities, (2008), available at
<http://elaw.klri.re.kr/eng_mobile/viewer.do?hseq=37707&type=new&key=>.

1031 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para. 3.

1032 |bid. para. 3, 138.

1033 |bid. para. 3.

1034 |bid. para. 45.

1035Republic of Korea - Answer to the Questionnaire from the Special Rapporteur on the Rights of Persons with Disabilities -
Questionnaire on the ‘provision of support to persons with disabilities’ available at
<https://www.ohchr.org/EN/Issues/Disability/SRDisabilities/Pages/Provisionofsupporttopersonswithdisabilities.aspx>.

1036 |bid. para. 3.

1037 |pid. para. 3, 9, 10, 11, 17, 20.

1038 According to the Committee this act refers to the medical model of disability and fails to take into account the various needs
of persons with disabilities and to encompass all persons with disabilities, including those with psychosocial disabilities. See UN
Committee on the Rights of Persons with Disabilities (2014), Concluding observations on the initial report of Republic of Korea,
(UN Doc. CRPD/C/KOR/CO/1).

1033 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para. 166.

1040 |bid. para 167.

238




Anlage 9 - Internationale Expertise Delia Ferri

ACCESSIBILITY FOR WORKERS WITH DISABILITIES IN COMPANIES August 2019

to conduct research and make recommendations with respect to the law, institutions, policies and
practices as they relate to human rights.

20.3. Relevant Provisions on Accessibility and Reasonable Accommodation in the Workplace
Accessibility

As mentioned above, the 2007 Framework Act on Building, which obliges the State and local governments
to ensure that buildings and spatial environments are planned and designed in compliance to the
accessibility standards. There is no specific provision that obliges employers to make the workplace
accessible to persons with disabilities. However, Article 9 of the Act on Promotion of Convenience for the
Disabled, Senior Citizens, and Pregnant Women obliges owners:
‘to install various convenience facilities in buildings, houses, schools, medical facilities, and
workplaces in compliance with certain accepted installation standards so that persons with
disabilities can easily access and use those facilities’.1%*
These convenience facilities include: access points, corridors, stairs, exclusive parking lots for the disabled;
elevators, ramps, and toilets designated solely for disabled users, and accommodations designed to guide
persons with visual or hearing disabilities.04?

Reasonable Accommodation

As mentioned above the Anti-Discrimination against and Remedies for Persons with Disabilities Act
prohibits discrimination against persons with disabilities and obliges employers to adopt reasonable
accommodation. In particular, Article 11 of this Act offers specific guidance to employers and stipulates:
‘(1) To enable persons with disabilities to work on an equal basis as others in carrying out assigned
tasks, an employer shall provide legitimate accommodation as defined in each of the following:
(i) installing or modifying equipment or devices;
(i) modifying or adjusting working hours to accommodate rehabilitation, function test,
treatment, etc.;
(iii) offering training opportunities or accommodation for training;
(iv) modifying instruction manuals or reference materials;
(v) improving examination or evaluation procedures;
(vi) installing and operating auxiliary devices, such as text reading or enlarging programs,
paperless Braille handsets, magnifying readers, or print-to-voice converters, and making
available supporting staff, including qualified readers and sign language interpreters.
(2) An employer shall not assign persons with disabilities to different tasks against their will on
the basis of disability without legitimate grounds.
(3) The specifics of legitimate accommodation to be provided by an employer under paragraph
(1) and the workplaces covered in each implementation phase shall be set forth in the presidential
decree’
However, the National Human Rights Commission of Korea argues that only facilities above a certain size

(at min. 300m2) and workplaces with at least 30 full-timers are obliged to provide reasonable
accommodation to persons with disabilities.®® Workers in small companies are thus not protected.

1041 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para. 45.

1042 | bid. para 45.

1043 National Human Rights Commission of Korea, Opinions on the first National Report of Korea on the Convention on the Rights
of Persons with Disabilities.
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The ARPDA also stipulates that individuals, corporations, and public institutions shall provide reasonable
accommodations to ensure that persons with disabilities can access and use electronic and non-electronic
information on an equal basis to persons without disabilities (Articles 20 and 21). In accordance with
Article 4 (Discriminatory Acts) of the ARPDA a refusal to provide reasonable accommodation without
justifiable grounds amounts to discrimination (the act refers to ‘legitimate accommodation’). The ARPDA
defines accommodation as ‘any and all human and material arrangements and measures to enable
persons with disabilities to participate in activities on an equal basis with persons without disability,
including convenient facilities, equipment, tools and services designed to take into consideration the
gender of a disabled person as well as the type, extent and nature of a disability.’*%

Moreover, Article 5 of the EVDPA gives further substance to the duty to provide accommodation and
provides for ‘Details of legitimate accommodation to be offered by the employer pursuant to Article 11
para. 3 of the Act’. Article 5 identifies the following accommodations: exit, entry and ramp to make
workplace accessible; installation or modification of facilities and equipment, such as height-adjustable
workbench for carrying out assigned tasks; modification of working hours including changes to work
schedule to allow for rehabilitation, evaluation, and treatment; provision of personnel and facilities to
assist persons with disabilities in participating in training by making available support staff, height-
adjustable desks, and documents written in Braille, etc.; provision of instruction manuals and work
guidelines for persons with disabilities; and provision of means to support evaluation of persons with
disabilities through an increase in allotted test time and provision of larger-sized answer sheets. 104°

20.4. Overview of Korean Policies on Inclusion of Persons with Disabilities in the Workplace

The Government of South Korea has adopted a large number of disability policies. It has enacted specific
plans to implement the CRPD,'®6and policy plans to promote accessibility'®*” and employment of persons
with disabilities, in particular vocational training programmes. Among the latter, the Vocational
Competency Development Centre provides specialized vocational training for persons with disabilities.'%*
The Korean government has also supported ‘Model Enterprises for Persons with Disabilities’, i.e. are
private enterprises that hire persons with disabilities as at least 30 percent of their regular workforce .04
The Korea Employment Promotion Agency for Disabled Persons (KEAD) and the Government of Korea is
developing Work Together'®?, a website specializing in the employment of persons with disabilities.1%!
In 2014, the KEAD released a report'®2 focused on the vocational training of Persons with Disabilities and
other aspects of the Korean Labour Law related to Disabilities.1%3

The Republic of Korea has adhered to the UN ESCAP Incheon Strategy to ‘Make the Right Real’ for Persons
with Disabilities in Asia and the Pacific (2013 — 2022), which has the purpose to enable the Asian and

1044 Anti-Discrimination Against and Remedies for Persons with Disabilities Act (Act No. 10280), Article 4, available at <
https://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=91249&p_country=KOR&p_count=145>

1045 Enforcement Decree of the Anti-Discrimination Against and Remedies for Persons with Disabilities Act, (2011), Article 5,
available at <http://www.ilo.org/dyn/natlex/natlex4.detail?p lang=en&p isn=91249&p country=KOR&p count=145>.

1046 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para. 2, 4.

1047 | bid. para. 4.

1048 |hjd. para. 135.

1049 1bid. para. 138.

1050 Official Website of Work Together, available at <www.worktogether.or.kr>.

1051 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para. 139.

1052 Aa.Vv., ‘Vocational Training of Persons with Disabilities in Korea’ (2014) Government Publications Registration Number 11-
1051000-000580-01, available at
<https://www.google.ie/search?q=Vocational+Training+of+Persons+with+Disabilities+in+Korea&og=Vocational+Training+of+Pe
rsons+with+Disabilities+in+Korea&ags=chrome..69i57.428j0j7&sourceid=chrome&ie=UTF-8>.

1053 |bid.; State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para. 139.
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Pacific region to track progress towards improving the quality of life and the fulfilment of the rights of the
region’s 650 million persons with disabilities, most of whom live in poverty.1%

20.5. Implementation and Enforcement of Accessibility and Reasonable Accommodation Provisions

Despite relatively advanced legislation and policies, a survey conducted in 2015 on 900 persons with
disabilities highlighted a high level of social exclusion and persistent violations of social rights (including
employment rights).1%> An empirical study conducted in 2015 found that Korean people with disabilities
experience relatively high levels of exclusion from education, employment, information, housing, and
social services.10%

In addition, according to a recent report,'7 the Republic of Korea’s quota system has shown little uptake
in the hiring of persons with disabilities. The lack of effectiveness of the quota system is (at least partially)
linked to stigma and prejudices. The National Human Rights Commission of Korea affirms that pursuant
to the Act on Welfare of Persons with Disabilities and the Act on Employment Promotion and Vocational
Rehabilitation for Disabled Persons, the state, local governments and business owners have the obligation
to provide education to employees to raise their awareness on the needs of persons with disabilities and
on inclusion, but there are no penalties when this provision is neglected. This has contributed to
perpetuate discriminatory practices.

The CRPD Committee expressed concern that the Minimum Wage Act excludes from the benefit of the
minimum wage ‘those who clearly lack the capacity to work’ and fails to set clear standards for conducting
assessments and making decisions to define the lack of capacity to work. The Committee is also concerned
that, as a result, many persons with disabilities who work, especially those with psychosocial disabilities,
receive compensation below the minimum wage, and that the practice of placing such workers in
sheltered workshops that do not aim to prepare them for entry into the open labour market continues.0>®
In this respect, according to the National Human Rights Commission of Korea 73 (53%) out of 138
workplaces designated as facilities manufacturing products by persons with severe disabilities paid them
hourly wages below the minimum wage and, in particular, 21 workplaces (15%) paid less than the
minimum wage even without acquiring the approval of Minister of Employment and Labour.%° Since the
Anti-Discrimination Act against Persons with Disabilities came into effect, a total of 413 complaints about
discrimination in employment were filed with the Commission by the end of 2013. Among them,
discrimination in ‘recruiting and employment’ accounted for 38.7%, followed by ‘retirement and dismissal
(22.5%)’ and ‘salary and fringe benefits (14.3%)’ in that order.20°

1054 UN ESCAP, Incheon Strategy to ‘Make the Right Real’ for Persons with Disabilities in Asia and the Pacific and Beijing Declaration
and Action Plan to Accelerate the Implementation of the Incheon Strategy, available at <
https://www.unescap.org/resources/incheon-strategy-make-right-real-persons-disabilities-asia-and-pacific-and-beijing>

1055 KM Kim et al., ‘Social Exclusion of People with Disabilities in Korea’ (2015) Springer Science+Business Media Dordrecht, p. 761-
773, available at <https://link.springer.com/Article/10.1007/s11205-015-1123-2>.

1056 Kyung Mee Kim, Dong Ki Kim, Yu Ri Shin, Dong chul Yoo, ‘Social Exclusion of People with Disabilities in Korea’ (2015) 129 (2)
Social Indicators Research 761 — 773.

1057 UNESCAP, Disability at a Glance 2015 . Strengthening Employment Prospects for Persons with Disabilities in Asia and the
Pacific, available at <https://www.unescap.org/sites/default/files/SDD%20Disability%20Glance%202015_Final.pdf>.

1058 UN Committee on the Rights of Persons with Disabilities (2014), Concluding observations on the initial report of Republic of
Korea, (UN Doc. CRPD/C/KOR/CO/1).

1059 National Human Rights Commission of Korea, Opinions on the first National Report of Korea on the Convention on the Rights
of Persons with Disabilities.

1060 Answer to the Questionnaire from the Special Rapporteur on the Rights of Persons with Disabilities, Ms. Catalina Devandas-
Aguilar, available at
<https://webcache.googleusercontent.com/search?q=cache:Aq20WzSVFJ4J:https://www.ohchr.org/Documents/Issues/Disabili
ty/DisabilityInclusivePolicies/States/PM%2520republic%25200f%2520Korea_ENG.docx+&cd=4&hl=it&ct=clnk&gl=ie>
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21. Australia
21.1. Factual Background

In 2012, almost one in five Australians reported living with disability (18.3% or 4.3 million people). The
majority (78.5%) of people with disability reported a physical condition, such as back problems, as their
main long—term health condition. The other 21.5% reported mental and behavioural disorders.1! The
Australian Bureau of Statistics (ABS) reports that between 1993 and 2012, the labour force participation
rate for working-age people (15-64 years) with a disability was relatively stable. In 1993, the rate was
54.9%, and this was broadly similar in 2012 at 52.8%. Conversely, over the same period, the participation
rate for working-age people without disability increased from 76.9% in 1993 to 82.5% in 2012. Between
1993 to 2012, the unemployment rate for 15-64 year olds with a disability decreased from 17.8% to 9.4%.
However, in line with the global trend highlighted in the preface, the unemployment rate for people with
a disability continued to be significantly higher than for those without disability.

The last Survey of Disability, Ageing and Carers (SDAC) was conducted in 2015 and its results were
published in 2016. The survey reported that almost one in five Australians reported living with disability
(18.3% or 4.3 million people) and, in relation to the employment context, it showed that more than half
of persons with disability aged 15 to 64 years participate in the labour force (53.4%).1%2 These results are
consistent with those in the 2012 SDAC. Moreover, almost 1 in 12 Australians with disabilities reported
they had experienced discrimination or unfair treatment because of their disability.1%63

21.2. The Rights of Persons with Disabilities in the Australia: Introductory Remarks
The Relevant Legal Framework in a Nutshell

Australia (Commonwealth of Australia) is federation and provisions on the rights of persons with
disabilities are included in federal and state legislation. Legislation relevant to persons with disabilities
includes anti-discrimination law but also sectoral laws governing specific social and economic areas. As
mentioned in the Introduction, this report only considers federal legislation.

At present, Australia does not have a federal bill of rights.}°®* However, a new bill is currently under the
examination of the Federal Parliament: the Australian Bill of Rights Bill 2017. %> The bill, in its current
formulation, includes a provision stipulating the principle of equality before the law and the equal
enjoyment of human rights and fundamental freedoms set out in the Bill ‘irrespective of distinctions such
as race, colour, sex, intersex status, sexual orientation, gender identity, language, religion, political or
other opinion, national or social origin, property, birth, mental or physical disability or other status’.

The most relevant piece of federal anti-discrimination legislation?® that protects the rights of persons
with disabilities is the Disability Discrimination Act 1992 (DDA), which was modified after the ratification

1061 Australian Bureau of Statistics, available at
<http://www.abs.gov.au/ausstats/abs@.nsf/0/C258C88A7AASA87ECA2568A9001393E8?0Opendocument>.
1062 4430.0 - Disability, Ageing and Carers, Australia: Summary of Findings, 2015, available at <
https://www.abs.gov.au/ausstats/abs@.nsf/0/C258C88A7AA5A87ECA2568A9001393E8?0pendocument>
1063 4430.0 - Disability, Ageing and Carers, Australia: Summary of Findings, 2015, available at <

https://www.abs.gov.au/ausstats/abs@.nsf/0/C258C88A7AASA87ECA2568A9001393E8?0pendocument>

1064 Australia does not have a Bill of Rights in its Constitution or Charter of Rights in statutory form. There is, however, a
longstanding debate on the desirability of a Human Rights Act which would require statute law to be interpreted, where possible,
consistently with the human rights set out in the Act.

1085 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para. 14.

1086 State and Territory Legislation on Discrimination includes various acts on discrimination such as the Anti-Discrimination Act
of NWS (1977), of Qld (1991), of Tas (1998), of NT (1998), the Equal Opportunity Act of Vic (1995), of WA (1984), of SA (1984),
Discrimination Act of ACT (1991) (State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with
Disabilities, para. 17).
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of the CRPD.1% The DDA renders direct and indirect discrimination on the basis of disability unlawful in
work and employment, education, access to premises, the provision of goods, services and facilities,
accommodation, disposal of an estate or interest in land, membership of clubs and incorporated
associations, sport and the administration of Australian Federal laws and programs. The DDA applies to
the Australian Government, States and Territories, and private sector bodies. The Australian Human Rights
Commission is entrusted with the ability to investigate and conciliate complaints of disability
discrimination under the DDA.
Section 4 of the DDA gives a broad definition of disability as:

‘(a) total or partial loss of the person’s bodily or mental functions; or

(b) total or partial loss of a part of the body; or

(c) the presence in the body of organisms causing disease or illness; or

(d) the presence in the body of organisms capable of causing disease or illness; or

(e) the malfunction, malformation or disfigurement of a part of the person’s body; or

(f) adisorder or malfunction that results in the person learning differently from a person without

the disorder or malfunction; or

(g) a disorder, iliness or disease that affects a person’s thought processes, perception of reality,

emotions or judgment or that results in disturbed behaviour;

and includes a disability that:

(h) presently exists; or

(i) previously existed but no longer exists; or

(j) may exist in the future (including because of a genetic predisposition to that disability); or

(k) is imputed to a person.

To avoid doubt, a disability that is otherwise covered by this definition includes behaviour that is

a symptom or manifestation of the disability’
The DDA includes a duty to provide reasonable adjustments and defines the denial of reasonable
adjustment as a discrimination.
Section 15 of the DDA focuses on discrimination in employment and stipulates that the employer or a
person acting or purporting to act on behalf of an employer cannot discriminate against a person on the
grounds of disability in the whole hiring process, in the terms or conditions on which employment is
offered, and in employment conditions. In addition, denying the employee access to, or limiting the
employee’s access to, opportunities for promotion, transfer or training, or to any other benefits
associated with employment constitutes a discrimination.
The Fair Work Act 2009 provides remedies for ‘adverse action’ taken against employees or prospective
employees on discriminatory grounds, including physical or mental disability.
The 2013 Australia’s National Disability Insurance Scheme (NDIS) Act, which established the National
Disability Insurance Scheme, and the National Disability Insurance Scheme Launch Transition Agency
(known as the National Disability Insurance Agency or NDIA), in part 2 para. 4 (11), specifies that

‘Reasonable and necessary supports for people with disability should: [...] (c) develop and support
the capacity of people with disability to undertake activities that enable them to participate in the
mainstream community and in employment.’1068

1067 <https://www.legislation.gov.au/Details/C2016C00763>.
1068 National Disability Insurance Scheme Act 2013 (No. 20, 2013 - An Act to establish the National Disability Insurance Scheme,
and for related purposes), part 2 paragraph 4 (11), available at < https://www.legislation.gov.au/Details/C2013A00020>
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The CRPD in the Australian Legal Framework

Australia ratified the CRPD on 17 July 2008. Since Australia adopts a dualist approach to international law,
the CRPD cannot be invoked directly in courts. It must be given effect through and implemented by
domestic legislation. When reviewing the initial report of Australia, in 2013, the CRPD Committee
expressed a general concern ‘that despite the adoption of the National Disability Strategy, the State party

has not yet brought its legislation fully into line with the Convention’.1%%°

11.3. Relevant Provisions on Accessibility and Reasonable Accommodation in the Workplace
Accessibility

The DDA does not explicitly require the accessibility of workplaces. However, the broad definition of
discrimination in Section 15 makes it is unlawful to discriminate against a person with disability in terms
of access and use of commercial premises. Spaces used by the public must be accessible to people with
disabilities. Existing places may need to be modified and reasonable adjustments need to be adopted
(where this would involve unjustifiable hardship).°7

The government supports enterprises to adopt a ‘disability action plan’, to ensure that premises, goods,
services and facilities are accessible and non-discriminatory to people with a disability. According to
Section 60 of the DDA the action plan is not compulsory (the business ‘may prepare and implement an
action plan’). Section 61 establishes however the content that must be included if prepared. Namely the
DDA must: review current practices, develop policies and programs, devise evaluation strategies, allocate
responsibility, and develop communication strategies.

The DDA defines action plans only in relation to providing goods and services to customers. However, the
Australian government is interpreting this concept broadly to include employment policies and practices
within these plans. The websites of the Australian Government and of the Australian Human Rights
Commission®”* provide guidance on how to prepare an action plan.

In 2015, the Attorney-General Senator the Hon George Brandis QC asked the Australian Human Rights
Commission to conduct Willing to Work, the first National Inquiry into Employment Discrimination
Against Older Australians and Australians with Disability. The report was released in 2016 and sets out
recommendations to businesses, examples of existing good practice and a list of available resources.?7?
The report recommends that businesses seek to engage with flexible work by making job design, work
location and hours flexible for all, as far as the demands of the role allow. Among the best practices
surveyed there were Accessibility and Inclusion Plans.

Reasonable Accommodation

The DDA places on employers a duty to provide reasonable accommodations (termed reasonable
adjustments). 197 The DDA states that reasonable adjustments are all adjustments that do not impose an
‘unjustifiable hardship’ on the employer.%74

1069 UN Committee on the Rights of Persons with Disabilities (2013), Concluding observations on the initial report of Australia,
(UN Doc. CRPD/C/AUS/CO/1).

1070 <https://www.jobaccess.gov.au/employers/ensuring-accessibility-workplace>.

1071 <https://www.humanrights.gov.au/our-work/disability-rights/publications/developing-effective-dda-action-plan>.

1072 <https://www.humanrights.gov.au/our-work/disability-rights/publications/willing-work-good-practice-examples-
employers-2016>.

1073 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para. 18.

1074 A, Chapman, ‘Reasonable Accommodation in Australia: Displacing the Normative Worker?’, in A.a.V.v., ‘Reasonable
Accommodation in the Modern Workplace. Potential and Limits of the Integrative Logics of Labour Law’, Wolters Klumer
International BV, 2016), chapter 3.02 [A],
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These general provisions are complemented by Section 65 of the Fair Work Act, which sets out the
requirements for flexible working arrangements.°” In addition, Section 20 of the Disability Services Acts
affirms that rehabilitation programmes shall take into consideration the needs of workers with
disabilities.'%”®

The procedural framework for a worker to request Reasonable Accommodation, had been specified and
elaborated in the Fair Work Act and is further detailed in State and Territory legislation.?”

The Employment Assistance Fund provides financial assistance to purchase a range of work-related
modifications and services for people who are currently working, as well as those who require assistance
to find and prepare for work.2%”® Furthermore, the Workplace Adjustment Tool lets employers search for
ideas on how to make a workplace more accessible for people with disability.**”

21.4. Overview of Australian Policies on Inclusion of Persons with Disabilities in the Workplace

The Australian Government has put in place a series of policy measures to support inclusion in the
workplace. The 2009 National Disability Agreement (NDA)%° lays down a commitment by all Australian
governments to work in partnership to improve outcomes for persons with disabilities. Under this
agreement, State and Territory Governments are responsible for the provision of specialist disability
services, while the Australian Government is responsible for providing employment services and income
support targeted to the needs of Persons with Disabilities.

The Australian and State and Territory and Local Governments have also developed a National Disability
Strategy 2010-2020 (NDS), which is Australia’s whole of government plan for the progressive
implementation of CRPD, aims to boost employment opportunities for persons with disabilities. 8!

The Disability Employment Service (DES) supports job seekers with disabilities, injury or health condition
to prepare for, find and keep a job. As mentioned above, the Employment Assistance Fund helps persons
with disabilities by providing them financial assistance to purchase a range of work-related modifications
and services. The Disabled Australian Apprentice Wage Support is an incentive paid to employers who
employ an eligible Australian Apprentice with disability.18?

The Australian Disability Employment Network'®® is a network of service provider organisations who
provide specialised employment services for persons with disabilities offering specialist assistance to job
seekers with disabilities, injuries or health conditions to find and maintain employment in the open labour
market.’%4 The Australian Disability Enterprises, is a network of commercial enterprises enabling persons
with disabilities to engage in a wide variety of work tasks.%®

Job Access!®®® s the national hub for workplace and employment information for persons with disabilities,

employers and service providers.

1075 Fair Work Act, (2009), section 65, available at <https://www.legislation.gov.au/Details/C2017C00323>.

1076 Disability Services Acts, (1986), section 20, available at <https://www.legislation.gov.au/Details/C2017C00323>.

1077 |bid.

1078 | pid. at para. 170.

1079 < http://wwda.org.au/govtdis/govtdisprogram/employprogl/>

1080 https://www.dss.gov.au/disability-and-carers/programmes-services/government-international/national-disability-
agreement

1081 < https://www.humanrights.gov.au/our-work/disability-rights/overview-nds-national-disability-strategy-2010-2020>
1082 Other information available at <https://www.humanservices.gov.au/organisations/business/services/centrelink/disabled-
australian-apprentice-wage-support-programs>.

1083 Official Website of the Australian Network on Disability, available at <https://www.and.org.au/>.

1084 State’s Party Report under Article 35 of the UN Convention on the Rights of Persons with Disabilities, para. 166, 169.
1085 |bid. para. 166, 167.

1086 Official Website of Job Access, available at <https://www.jobaccess.gov.au/home>.
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The Australian Human Right Commission (AHRC), through the Disability Discrimination Commissioner
(who conducts research and public inquiries, encourages reform by promoting disability standards and
guidelines, and assists organisations to develop Disability Action Plans), works alomgsides governments,
the private sector and civil society to help individuals and organisations understand their rights and meet
their legal responsibilities.8”

21.5. Implementation and Enforcement of Accessibility and Reasonable Accommodation Provisions

Despite the existence of a relevant legislative body and a large number of policies enacted, in 2015 the
Australia Bureau of Statistics reported that Australians with disabiliies are still more likely to be
unemployed.® Moreover, despite the introduction of new employment strategies, labour force
participation of women with disability has not improved over the last two decades.1%®°

In 2008-2009, employment has been the largest area of complaints to the Australian National Human
rights Commission under the Disability Discrimination Act, with 40% of complaints being employment
related, 35% related to access to goods, services and facilities and 9% related to education.*° In a similar
vein, there are several court decisions rendered on cases of disability discrimination, which due to the
limitations of this study, is not possible to summarise here. In particular, case law on discrimination for
failure to adopt a reasonable adjustment are quite developed. The background to, and reasons for, the
introduction of Section 5 para. 2 (i.e. direct discrimination because of failure to adopt reasonable
adjustment) were described by Mortimer J in Watts v Australian Postal Corporation (2014) 222 FCR 220
at [15]-[20] and by Bromberg J in Sklavos v Australasian College of Dermatologists (2017) 347 ALR 78 at
[34]-[35]. Mortimer J in Watts at [22] also stated that the term ‘adjustment is to be given its ordinary
meaning, which is ‘an alteration or modification’.

It is worth noting that Australian courts have (relatively consistently) held that reasonable adjustments
must be genuinely considered and adopted by the employer (or more generally by the duty bearer) unless
they constitute undue hardship. However, in employment contexts, the employer must consider all of the
options available (and the activities of the business as a whole). This means that employers must genuinely
consider any ‘reasonable adjustments’ to assist the employee to perform the inherent requirements of
their role.1%! A relevant case is Butterworth v Independent Australia Services (Human Rights) [2015] VCAT
2056, the applicant worked at Independence Australia Services, a not-for-profit organisation, in the
position of a Customer Service Officer. The applicant sustained neck and shoulder injuries due to alleged
overuse of the telephone but, after 14 months of modified duties, the applicant’s employment was
terminated. The applicant brought a claim against IAS for discrimination on the basis that IAS failed to
make reasonable adjustments. The employer claimed that no reasonable adjustments could be made. The
Victorian Civil and Administrative Tribunal held IAS had unlawfully discriminated against the applicant as
it had the ability to redeploy the applicant within three different areas of the business to provide less
telephone work, and doing so would have had no financial impact. According to Balzon, although this case

1087 <https://www.humanrights.gov.au/our-work/disability-rights/about-disability-rights>

1088 Syubmission, Department of the Treasury, Priorities for the 2017/2018 Federal Budget, January 2017, available at <
https://webcache.googleusercontent.com/search?q=cache:q70PlbvPmHklJ:https://treasury.gov.au/sites/default/files/2019-
03/C2016-052_Disabled-Peoples-Organisations-Australia.docx+&cd=23&hl=it&ct=clnk&gl=ie>

1089 Department of Social Services, Review of implementation of the National Disability Strategy 2010-2020 Final report, (August
2018) available at < https://www.dss.gov.au/sites/default/files/documents/04 2019/review-implementation-national-disability-
strategy-2010-2020-final-report.pdf>. See also the Australian Network on Disability, 2017 Disability Confidence Survey Report,
available at <
https://www.and.org.au/data/Disability Confidence Survey/Disability Confidence Survey Report 2017 FINAL.pdf>.

, para. 13,162, 21.
1091<https://lynchmeyer.com.au/legal-updates/failure-make-reasonable-adjustments-employees-disabilities-costly-mistake/>.
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dealt with Victorian legislation, it ‘is nevertheless instructive when considering the Commonwealth

requirements’.1092

1092 |pid.
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E. Concluding Remarks

The succinct overview of selected countries’ legislation shows that the countries under discussion have
resorted to various mechanisms to enhance employment rates of persons with disabilities, and ensure
that persons with disabilities do not face barriers in the workplace.

Figure E.1: Measures to enhance employment rates and ensure accessibility

Preferential
: : tax
Financial treatment
incentives to
to people 8€S | employers
: w'.tl.". 1 that hire
disabilities persons
to work with

disabilities

Duty to provide
reasonable
Accommodation

General Accessibility General Equality Health and Safety
Obligations Provisions provisons

Company Equality/Accessibility Plans

In most of the countries considered non-discrimination legislation imposes on the employer a duty to
provide reasonable accommodation. Almost all the countries considered allow employers to obtain public
subsidies to carry out reasonable accommodations. In some countries, specific guidance is provided on
reasonable accommodation. Notable in this respect is the UK Employment Statutory Code of Practice,
which includes detailed guidance on substantive and procedural aspects of reasonable accommodation
duties. The Australian report Willing to Work, released in 2016, also sets out recommendations to
businesses, examples of existing good practice and a list of available resources. The US Enforcement
Guidance released by the EEOC is also a useful resource to clarify the rights and responsibilities of
employers and persons with disabilities
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Figure E.2: Reasonable Accommodation

Subsidies to cover costs of|
accommodation

Tax credits to cover cost
of accommodations

Guidance/Sample of best
practices

Reasonable accommodation

Alongside firm obligations to render the workplace accessible, such as that included in the Brazilian
legislation, other provisions that might enhance indirectly accessibility are those who stimulate employers
to adopt equality policies. Among the latter, the most notable is the Finnish legislation that obliges all
employers with more than 30 employees to adopt an Equality Plan.

Australian enterprises’ Accessibility and Inclusion Plans, although not compulsory, also represent a best
practice.
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Beispiel: Barrierefreiheit durch Selbstintegration

Braille ohne Grenzen

..ist eine internationale
Organisation, die 1998 in
Swisttal gegriindet wurde.

Das Ziel ist es, blinde oder
sehgeschidigte Menschen
in der Art und Weise auszu-
bilden, dass diese den Pro-
zess der Selbstintegration
moglichst ohne fremde
Hilfe bewerkstelligen kon-
nen.

Zahlen und Fakten

« Bis 2016 wurden ca.
450 Menschen mit
Seheinschrankungen
ausgebildet

- Davon haben sich min-
destens 150 in Regel-
schulen integriert.

Ein Grossteil der Erwach-
senen haben sich eigene
Berufe beschaffen oder
sind bei Absolventen von
Braille Ohne Grenzen und
ihren Unternehmen ange-
stellt.

Beschreibung des Beispiels

Das Konzept des Trainingszentrums beruht auf dem Ansatz der Selbst-
integration. Das Selbstintegrationskonzept stellt den Menschen mit seinen
Fahigkeiten in den Mittelpunkt, um die selbstbestimmte Eingliederung in
die Gesellschaft und das Arbeitsleben zu férdern.

Dementsprechend werden nicht die Lebensumstdande des Menschen mit
Sehbehinderung in den Fokus gestellt, sondern die Fahigkeiten priorisiert,
die den betroffenen Menschen in die Situation versetzen, Hindernisse eigen-
stdndig zu Giberwinden.

Die Selbstintegration funktioniert allerdings nur mit entsprechendem vor-

bereitenden Training, weshalb die Teilnehmer intensiv ein bis drei Jahre aus-
gebildet werden. > http://www.braillewithoutborders.org/GERMAN/

Wirkungen

Neben dem Training in Kommunikation, selbststandigem Denken, Entwi-
ckeln von Problemlésungen sowie in Blinden- und Mobilitatstechniken wird
ein besonderer Wert auf ,,weiche Faktoren“ gelegt.

Die Konzeption des Rehabilitation- und Trainingszentrums gliedert sich in

4 Teilbereiche:

« Vorbereitende Grundschule

« Berufsausbildung

- Forderung der Selbstintegration

« Herstellung von Braille Lehr- und Lernmaterialien fiir blinde und seh-
geschddigte Menschen

Handlungsempfehlung

Dadurch, dass Blindheit nicht als Mangel, sondern als Chance fiir alle Betei-
ligten verstanden wird, wird das Selbstvertrauen und die Selbstakzeptanz
gesteigert, um auf sehende Mitmenschen zuzugehen und damit eine voll-
standige und selbstbestimmte Teilhabe zu realisieren.

Dementsprechend sind in der Ausbildung junger blinder oder sehgescha-
digter Menschen - neben der Vermittlung von Wissensbestidnden - Mobili-
tatstrainings zu integrieren sowie lebenspraktische Fertigkeiten zu vertiefen,
um Barrieren abzubauen, von denen blinde oder sehgeschadigte Menschen
im Arbeitsleben auf dem allgemeinen Arbeitsmarkt konfrontiert werden.
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Genashtim (http://www.genashtim.com/)

Riickmeldungen von Betroffenen - entsprechend E-Mail vom 28.02.2019 von Thomas Ng

(Founder / CEO)

B oy o2 e

Genashtim just spoilt me. | love working from home. Working from home is
better but it will be best if you can have good internet everywhere you go..

‘ B o g0

They simply do not know what they are talking about and it is so unfair for
them to accuse us. Working from home is in fact a viable solution to
prevailing issues of PWDs in terms of accessibility and terrible traffic

specially here in the Philippines. Not to mention that companies here prefer
hiring those who have completed a college degree.

Working from home allows us, PWDs to work without any barriers and gives

us the flexibility to still be around our families. We don't have to spend huge
amount of money for transportation

A work from home model does not deprive us of our social life, we can still
go out with family and friends, we interact with colleagues and clients all
over the world. In fact we even have the flexibility to travel to places while
still working as long as we are connected on the internet

Instead of them pointing their fingers to us, they should spend more time
and resources in providing employment opportunities to PWDs. « collapse

I 1° o 250

For me, that comment was said without thinking of the reality in this world.
If the society can provide equal opportunity to PWD's, | think its fine. l'n my
case, | graduated from college and even took programming course thinking
| could be accepted for a job in banks or anywhere inline with my course but
| always got rejected due to physical candition not even given chance to be
interviewed. And now | realize that my condition was not the worse, what
about the other PWDs that are in worst cases than me and if | was not given
fair treatment from the society what more for them.

Working from home gave PWD's new opportunity to live better and \?ork in
comport. What is the meaning of separating to the society? We are still
communicating with the society, we have our friends, clients etc. < collapse

B uescioy ot 6:00 PM

As a PWD, Working at home is very convenient way. because you can save

time on traveling to go on your workplace. save money and less hassle. and
also | can spent more time with my family.
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i B ucscay ot 6:37 PM - Edited
L

As a visually impaired person, working at home is a blessing and a privilege.
You don't have to worry for your transportation | food allowance, and saves
time for travelling. | don't have to look for a guide going to the office
because | can already manage going around inside our home. | can also
spend more time with my family or even take care of my nieces while
working.

Warking at home doesn’t mean that we are separated to the outside world,
it even made us international because we only not talk to our fellow Filipino

colleagues, we can even interact with our foreign colleagues outside
Philippines

e_qum.y.a 1003 AM

Working from home is truly a blessing for us PWD's because it really fits us.
We don't have to commute to go to work. Most of us, if not all. who are in a
wheeichair find it very hard to use public transportation here in our country.

N 1oy ot 12:24 PM fram Android

Awesomel

“ _* Tuesday at 3:59 PM

With my condition and with the kind of community where | reside, | prefer to
work from home. Factors such as pollution, ternble traffic and unsafe place
are great reasans, | need to make sure that | wont get sick often. Plus, there's
no ditference in what we do here with those in offices

Maybe their notion of working from home is different, pethaps they are
thinking that we lack social life or we cannot do other things Also nowadays

some companies are starting to implement working from home for thes
employees

I - Vonday at 1122 PM

Work from home is something that most of PWDs looking at. | have been
searching for this opportunity for many years and finally, | found Genashtim.
To me personally, work from home helps me a lot especially in my current
condition whereby | do not need to consume long hours travel to work, |
could get special care/attention from my mum, save the traveling expenses
and | have more time with my parents and myself. To be honest, work from

home is one of the best platforms to work and very convenient for people
like me.
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. _- Tuesday at 12:46 AM from iPad

| like to work from home because | don't have to commute and face long
hours to get to the office and to avoid dangers on the road also toconserve
gasoline/diesel and we are safer because we are in the comforts of our
home. And we can mingle with our family members, We have our team’s
skype and Whatsapp so we can inform our respective teams that we are
logging in and whatsoever.

D I - & 168 14

| have not been able to command a salary at the level of my education,
training and experience because either | would mention my Complex
Regional Pain Syndrome (CRPS) at interviews and get turned down for a job
or | would have to seek lower-level employment in order to survive, and still
end up having issues on the job. My pain condition is now such that it is no
longer possible for me to apply for regular jobs. Although | am currently
employed for two days per week as a secretary doing a light workload, | am
just biding time 1o be able to leave that job because it is becoming
increasingly painful and difficult to function as not only do | suffer from
CRPS, | also suffer from other painful conditions including a lower back
problem which | have had from | was a teenager. With Genashtim, | was able
to spell out my CRPS condition in full details, and still get a job with the
company to work from home where | can curl up in my bed with my
computer when the pain of sitting for long becomes unbearable, and where
| can freely use all my contraptions to help with my pains. At Genashtim, |
feel very included in a family that openly accepts persons with all sorts of
disabilities and gives them at least a chance to try to continue being useful
and independent, and to make a living. | believe in being open and truthful,
and the fact of the matter is that | canniot think of anywhere else | could go
to now and be open about my candition with them in an interview and stll
get a job. Not in my condition - no. But at Genashtim, | am accepted.

. I ooy ot 1130 AM
Their interpretation of inclusion is very limited and quite literal. Work-from-
home does not exclude us from society. As mentioned by Villy, in the
Philippines, the existence of physical and social barriers is very much a

reality. The hurdles a PWD has to endure just to reach the workplace is a big
challenge.

Also, quite the contrary, work-from-home model promotes inclusiveness

because aside from leveling-up the playing field, it gives us the financial
capacity to go out and mingle with society.

@ I - onday ot 303 PM

To me, | prefer working from home as | can also spend time with my family
and take care of my nieces. Going to office is one thing, we get to meet
other colleagues but do the same work we do at home. The cost to go to
office is also in consideration. Toll, Qil for the car, parking ticket. foad. etch
Many Malaysian is also still unemployed and this platform is the best way to
work from home. We also have our monthly gtribe where we talk to our
abroad colleagues etch. We are already given the opportunity to work.
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'fomnmm hwu Mihood.ﬁmy hmmmugglﬂhﬂu!lybwleof |
Mlhgtoworlt. mamfmmmmﬁnmm

Wmmmmﬂmntly brave. For Pwnslivingfnwal"‘]_' ve
1 guess they would not need to go through such Hurdles.

Through the use of information technology together with assistive
technology, PWDs would no longer need to experience such barriers and
«<an now work from home. This does not mean however that a PWD is being
excluded from the society. In fact, it made us even more included than
before. It has equalized the playing field for PWDs. We are more
independent at work and would require less care assistance from people
around us. Working from home does not mean we literally have to work
from home all the time. We get to experience a "work-life integration” where
we get to have an employment from the most accessible place for us PWDs
and be more engage with our social life and be involve not just with our
local community but to “online” community as well. « collapse
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| have been working for over 20 years in forwardiny
companies, but | found it a hassle in my condition

to reach on tin

Moreover, | was not given a job equivalent to my qualification because they
said they needed a ‘fast-moving' staff in their accounts department. | worked
in quite several other posts aside from what | was qualified for with less
salary to the extend that | forgot what | studied for.

I found Genashtim through a mutual friend in 2014 and have been working
from home ever since. | am recognized here and given a good remuneration
for my qualification and work and Thomas has been very helpful in guiding
me to be at the position | am now, an accountant. In Genashtim, |
communicate with colleagues from all parts of the world and | feel | have
made plenty of friends compared to when | was working elsewhere.

Why does anyone have to think that PWDs are being separated form the
society when we are happy with what we are doing in the comfort of our
home. If at all, people think so, then they should provide the necessary
facilities for PWDs so that we can live like any other abled person. We are
' Genashtim not because Genashtim wants to isolate us from
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